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PROGCEEDI-NGS
9:43 a. m

CHAI RPERSON HI LL: Hi. Good norning, everyone.
The hearing wll please cone to order. W're |ocated in
the Jerrily R Kress Menorial Hearing Roomat 441 4th
Street Northwest. This is the January 31st, 2018 public
heari ng of the Board of Zoning Adjustnent of District of
Colunmbia. M nane is Fred HilIl, Chairperson. Joining ne
today is Carlton Hart, Vice Chairperson; Lesyllee Wite,
board nenber; and representing the Zoning Conm ssion is
Pet er May.

Copi es of today's hearing agenda are avail abl e
to you and | ocated on the wall bin near the door. Please
be advised that this proceeding is being recorded by a
court reporter and is al so webcast live. Accordingly, we
must ask you to refrain fromany disruptive noi ses or
actions in the hearing room \Wen presenting informtion
to the board, please turn on and speak into the m crophone
first stating your name and hone address. Wen you're
fini shed speaking, please turn your m crophone off so the
m crophone is no | onger picking up sound or background
noi se. All persons planning to testify either in favor or
i n opposition nmust have raised their hand and been sworn
in by the secretary. Also, each witness nust fill out two

W tness cards; these cards are | ocated on the table near
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the door as well as on the witness table. Upon coni ng
forward to the board, please give both cards to the
reporter sitting at the table to ny right.

If you wish to file witten testinony or
addi ti onal supporting docunents today, please submt one
original and 12 copies to the secretary for distribution.
If you do not have the requisite nunber of copies, you can
reproduce copies on an office printer in the Ofice of
Zoning |l ocated across the hall.

The order of procedures for special exceptions
and variances, as well as appeals, is also listed in the
bin as you cone through into the roomhere. The record
shall be closed in conclusion in each case, except for any
mat eri al specifically requested by the board. The board
and the staff will specify the end of the hearing exactly
what is expected and the date when the persons nust submt
the evidence to the O fice of Zoning. After the record is
cl osed, no other information shall be accepted by the
board. The District of Colunbia Adm nistrative Procedures
Act requires that the public hearing on each case be held
in the open before the public pursuant to Section 405B and
406 of that act.

The board may in consistent with its rules and
procedures and the act enter into a closed neeting upon a

case for the purpose of seeking | egal counsel in a case
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5
pursuant to DC O ficial Code Section 2-575B4 and/ or

del i berating on a case pursuant to DC Oficial Code
Section 2-575B13, but only after providing the necessary
notice, and in the case of an energency closed neeti ng,
after taking a roll call vote. The decision of the board
I n cases nust be based exclusively on the public record;
to avoid any appearance on the contrary, the board
requests the persons present not engage the nenbers of the
board in conversation. Please turn off all beepers and
cell phones at this tinme so as to not disrupt the
proceedi ng.

Prelimnary matters of those which relate to
whet her a case will or should be heard today such as
requests for postponenent, continuance or wthdraw, or
whet her proper and adequate notice of the hearing has been
given. |If you're not prepared to go forward with the case
today or if you believe that the board shoul d not proceed,
now s the tine to raise such a matter.

M. Secretary, do we have any prelimnary
matters?

MR, MOY: Good norning, M. Chairnman and
menbers of the board. | do have a qui ck announcenent for
the record, for the transcript related to today's docket.
First off, there are two applications that have been

post poned and reschedul ed; these are Case No.'s 19680 of
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6
Quentin Ventures, LLC postponed/reschedul ed to February

21st, 2018; as well as Case Application No. 195930, Edward
and Naom Giffin, postponed and rescheduled to March 7th,
2018.

Finally, M. Chairman, there are other
prelimnary matters but those are case specific and staff
woul d suggest that you address those when | call the case.
QO her than that, there is one prelimnary matter; there's
a notion to postpone and reschedule, and that is to Case
No. 19677 of Plant the Seed Youth Treatnent Services.

CHAI RPERSON HI LL: Al right, great. Thank
you, M. My. Anyone who's here wishing to testify, if
you coul d pl ease stand and take the oath adm ni stered by
the secretary to ny left.

MR. MOY: Good norning. Do you solemly swear
or affirmthat the testinony you re above to present in
this proceeding is the truth, the whole truth and not hi ng
but the truth?

Ladi es and gentl enmen, you may consi der
your sel ves under oat h.

CHAI RPERSON HI LL: Al right, M. My; before
we get to that prelimnary matter, | just want to | et
everybody know the schedul e today and things that are
going on. Let's see -- there was a decision case for

Application No. 19635; however, | was interested in
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hearing nore of a deliberation or a discussion, | suppose,
fromthe Zoni ng Comm ssioner, nmenber fromthe Zoning

Comm ssioner, which in this case was Chairman Ant hony
Hood, but unfortunately there was sone issues and he was
unable to make it today. And so | have thought about
possi bly postponing it to next week and Chairman Hood
woul d have to cone in the norning, but then it turns out
that he is back here with us on the 14th of February. And
soif it's all right with the board, | would suggest we

j ust postpone this decision until the 14th of February
when he's here.

MEMBER WHI TE: | agree.

CHAl RPERSON HI LL: Al right. So M. My, if
t hat sounds good to you --

MR MOY: It's done.

CHAI RPERSON HI LL: Let's see -- then the other
in terms of the order for the hearing docket, we're
basically going to follow the order that we have, except
for Case No. 19659 of the Federation of State Medi cal
Boards. | think that it's going to end up being a fairly
| engt hy hearing, and so we're going to go ahead and put
that to the end of the day so that we can get through the
rest of our agenda. And then have an opportunity to
really be able to focus for that. There's a possibility

we m ght even have |unch before that case dependi ng on how
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long it goes, so if you're here for that application,
it'"lIl be fairly later on. So | just wanted to | et
everyone know.

And so then after that, M. My, | suppose, do
you want to call that prelimnary matter again?

MR MOY: Yes. Thank you, M. Chairman. So
that would be -- if | can have the applicant to the table,
the Application No. 19677 of Plant the Seed Youth
Treatnment Services. This application was originally
schedul ed and captioned for a special exception under the
use provisions of Subtitle U, Section 203.1E to increase
t he occupant | oad on the existing comrunity-based
institutional facility, 6 to 15 persons in a R2 zone.

This at prem ses 5212 Astor Place Sout heast, Square 5308,
Lot 25. 1'd just like to remnd the board, there is a
filing fromthe ANC/E in the case of record stating that
they' re opposed to the request for postponenent.

CHAI RPERSON HI LL: Al right, sir, if you could
just please state your nane for the record.

You need to press the button there until the
| i ght cones on.

MR, DAVIS. M nanme is M chael Davis.

CHAI RPERSON HI LL: Al right, M. Davis, if you
could just -- | nmean, we have your filing in the record;

but if you could just articul ate again why you need the
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post ponenent .

MR DAVIS. W need the postponenent -- we are
bei ng represented as a comunity-based institutional
facility, which we are not. DCRA, Consuner Regul atory
Affairs, has not at this point nade a determnation as to
what category our residential facility falls under, but
they inforned us that we are not an institutional facility
that takes on a defined category with nore, in the penal
systemin terns of incarceration and people who are
det ai ned by the governnent and then being rel eased for
treatment. We're a youth treatnent residential facility
to provide inpatient substance abuse treatnent for youth
bet ween the ages of 13 and 20.

CHAI RPERSON HI LL: Ckay, M. Davis. So we
don't have a report fromthe Ofice of Planning, and then
al so you're waiting for sonme stuff from DCRA.

MR. DAVIS: Correct.

CHAI RPERSON HI LL: Is the ANC here?

PARTI Cl PANT:  The ANC - -

CHAI RPERSON HI LL: The ANC i s here?

PARTI CI PANT:  No.

CHAI RPERSON HI LL: GCh, that's okay. | don't
know who you are, but that's okay. So you' re not the ANC?

PARTI Cl PANT:  No.

CHAI RPERSON HI LL: That's okay. Al right. So
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10
okay then, if it's all right wth the board; M. Davis,

when woul d you like this postponed till?

MR DAVIS: W'd like to postpone it till
February the 21st.

CHAI RPERSON HI LL: Okay. Wy the 21st?

MR DAVIS: That gives us approxi mately about
three weeks for DCRA to clear up and also I guess for the
O fice of Planning to submt whatever reports they need
to.

CHAI RPERSON HI LL: Okay. The Ofice of
Planning is here, so do you think that's enough tinme?

M5. BROWN- ROBERTS: Maxi ne Brown- Roberts from
the Ofice of Planning. I'ma little bit skeptical about
t hat because we're not sure whether it's going to be a
speci al exception or a variance. And if it's a variance,
then they will have to go back to ANC and post-dating on
all of that is going to push it back. So | think it may

be alittle wwser to wait until we have the determ nation

f rom DCRA.

CHAl RPERSON HI LL: Okay.

M5. BROWN- ROBERTS: And then | think the
applicant can call in and arrange with M. Mby.

CHAI RPERSON HI LL: Ckay. M. My, do you have
any thoughts?

MR, MOY: Well, considering not having a
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tineline for a determ nation from DCRA, ny best guess,
sir, would be early to md-March. That date could be
adj usted once we have nore information.

CHAI RPERSON HI LL: Ckay. Well, let's go ahead
and put you on for md-March and we'll see what happens.
We don't |ike having postponenents, but hopefully
everything will be worked out so we can nove forward. And
I f not, then we m ght have to postpone again, but that
woul d probably not be due to your issues.

Al right --

MR MOY: So the tentative date 1'd like to
set, which again it can be readjusted, the earliest would
be March the 21st. Al right?

CHAI RPERSON HI LL: Ckay, great. Al right, M.

Davi s.

MR, DAVIS: Thank you.

CHAI RPERSON HI LL: Thank you.

Are we at the top of the order for our hearing
cases?

MR MOY: | believe so.

CHAI RPERSON HI LL: Wbw, this is just noving
al ong.

MR MOY: Al right. So with that then, M.
Chair, then we have parties to the table to Case

Application No. 19646 of Cl aude and Kira Vol, V-OL;
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caption advertised for special exceptions under Subtitle
D, Section 5201 fromthe side yard requirenents of
Subtitle D, Section 307.1, and fromthe non-conform ng
structure requirenent Subtitle C, Section 202.2. This
woul d construct a third-story rear addition to an existing
one-famly dwelling, our 1B Zone 1729 Upshur Street
Nort hwest, Square 2644, Lot 67.

CHAI RPERSON HI LL: Hi, would the parties cone
forward pl ease?

All right. So no one's here right now for Case
19646 of Claude and Kira Vol. Just nmking sure?

Al right. M. My, why don't we go ahead and

put this to al nost the end, because whoever -- we're going
to put that |last one -- we're going to do the |ast one
| ast, so we'll do this one before the | ast one.

MR, MOY: Yes. Ckay, very good. So next up
then is Case Application No. 19655 of Benjam n Flowers, as
anended for special exceptions under Subtitle G Section
1200 fromthe | ot occupancy requirenments, Subtitle G
Section 404.1 fromthe side yard requirenents, Subtitle G
Section 406.2, and under Subtitle G Section 1201 fromthe
rear yard requirenments of Subtitle G 405.2, and pursuant
to 11DC Subtitle X, Chapter 10 for a variance for the non-
conform ng structure requirenments, Subtitle C Section

202.2. This would construct a two-story rear addition to
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an existing one-famly dwelling, MJ4 Zone at 508 7th
Street Sout heast, Square 903, Lot 23.

CHAl RPERSON HI LL: Ckay, great. |If you could
pl ease i ntroduce yourselves fromny right to left.

MR. FOMLER. M ke Fow er from Fow er
Archi tects.

MR, FLONERS: Benjam n Fl owers.

CHAI RPERSON HI LL: Al right. M. Fow er, you
going to be presenting with us or to us?

MR, FOALLER  Yes.

CHAI RPERSON HI LL: Ckay, so there were sone
things that needed clarity the last tinme, from when you
were here the last tinme; if you can just wal k us through
what happened, and then start there.

MR, FOALER: Ckay, we were infornmed that the
relief requested for 202.2 the non-conform ng structure
was actually a variance non-special exception, so we
nodi fied our certification, self-certification and burden
of proof to reflect that. Wuld you |ike ne to run
t hrough our argunents for the variance?

CHAI RPERSON HI LL: Yes, give ne a second.
Right, so that's what | was just trying to catch up with
And we didn't hear any of the -- we didn't get to the
nmerits. And so if you could just kind of go through for

us the project, what you're trying to do and why you're
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neeting the standard for us to grant the variance. And |
don't know if the board has any other questions for that?

M. Fower, I'"'mgoing to put ten mnutes on the
clock. O no, what's your |ast nane again?

MR. FOALER: Fow er.

CHAI RPERSON HI LL: Fower. W're going to put
ten mnutes on the clock just so | know where we are and
you can start whenever you |iKke.

MR FOALER: Ckay, thank you. This is a
single-famly residence in the MJ4 district, it's
currently just over 70 percent on its |ot coverage. CQur
clients would like to add a third bedroom and a second
bat hroom so we're proposing an addition basically over --
there's a one-story, existing one-story rear addition that
we' re proposing to denolish and rebuild slightly smaller
to reduce the | ot coverage to 70 percent, but rebuild it
as a two-story addition instead of a one-story addition in
order to gain extra space for the bedroom and the
bat hr oom

The side yard, rear yard and the | ot occupancy
requi rements under special exception, we have support from
ANC, fromthe neighbors and the inpact fromthe light, air
and privacy would be mniml in our opinion. The non-
conform ng structures part as a variance, and we feel this

is met because the existing rear portion of the house on
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the second floor has a ceiling height of 6 foot 10 which
doesn't neet the building code requirenents for habitable
space, so any interior nodifications we do, we'd still end
up with basically a |large section of the second floor that
doesn't neet the building code requirenents for ceiling
height. So we feel that raising the roof and then
extendi ng the second fl oor portion of the second fl oor
would allow the client to achieve everything they're

| ooking for as far as the space requirenents inside with a
very mninmal, very nodest addition to the existing
structure.

| f you have any specific questions, |I'll try to
answer them

CHAI RPERSON HI LL: Ckay. Does the board have
any questions for the applicant?

MEMBER WHI TE: Just the one question just so |
can check off the criteria. Wat is the exceptional
situation in this particular case where you need the
variance just so | can -- because the standard is much
hi gher, so the exceptional situation resulting in a
practical difficulty.

MR. FOALER. W feel that there's a few
situations that qualify for that, and one is the ceiling
height. In order to achieve a code required ceiling

hei ght we woul d have to do an addition. There's already a
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step down into the part of the second floor fromthe rest
of the second floor, so there's really no way to achi eve a
7-foot ceiling height mninumin the back half of the
second floor of the house without building up a little
bit. Because this is a historic district; we're limting
that height to match the existing height of the front part
of the house, so we're staying within the existing height.
So it's a very nodest addition, but it's going to all ow
the client to actually use the second half of the second
fl oor as habitable space. At this point it doesn't even
nmeet the mninum code requirenent, so we feel that is --
that and along with the fact it's an extrenely snal
house, it's had a few nodifications done to it over the
time that it's been there, and the existing |ayout just
isn't efficient for the use that the famly that's
currently occupying it needs.

MEMBER WHI TE: Thank you.

CHAI RPERSON HI LL: Ckay, anyone else? All
right, I'mgoing to turn to the Ofice of Planning.

M5. THOMAS: Good norning, M. Chair and
menbers of the board. Karen Thomas with the Ofice of
Pl anning. W stand on the record of our report with
respect to this case. W see that the exceptional
situation here with respect to the variances being

requested as being the fact that this is a real structure
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within a commercial district that has not quite afforded
the ease of a special exception with respect to if they
have to do renovations apart fromthe fact as well that
they -- apart fromthe -- notw thstandi ng the bul k non-
conformties -- you also have structural non-conformty
where, as the applicant explained, he couldn't do an

I nterior renovation w thout creating inpractical |iving
spaces. So to that end, any type of renovation would be
not useful. And so they would have to do what they're
proposing to do. That said, the proposal also doesn't
extend any non-conformty with respect to the | ot
occupancy and what they're asking for, rear yard and side
yard.

And so they would actually be reducing it to
some extent, so with that we woul d support the variance
request and the special exception as witten in the
report. Thank you.

CHAI RPERSON HI LL: Does anyone have any
guestions for the Ofice of Planning?

Does the applicant have any questions for the
O fice of Planning?

MR. FOALER:  No.

CHAI RPERSON HI LL: Ckay. |Is there anyone here
fromthe ANC?

| s there anyone here wi shing to speak in
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| s there anyone here wi shing to speak in

kay. |Is there anything else you'd like to

MR FOWER  No, unless our client would Iike

CHAI RPERSON HILL: It's Fow er?

MR FOMAER: Sorry. M ke Fow er and Benjamn

CHAI RPERSON HI LL: Are you related to Jennifer

MR, FOALER: Jennifer Fow er, yes. She's ny

CHAI RPERSON HI LL: | see; you're both

MR. FONER  Yes, we are.

CHAI RPERSON HI LL: | see. And so do you -- you

here that often?

MR. FOANLER. Not as often as she does, no.

CHAI RPERSON HI LL: | see, but when you cane

first, it was a little nmessed up, so you had to cone back

agai n?

(202) 234-4433

MR FONER: Yes.

CHAI RPERSON HI LL: When your wife cones it's
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really clean every tine.

(Laughter.)

MR FOWNER  Yes, it is.

CHAI RPERSON HI LL: Ckay, just to |let you know.

MR. FOALER:  Thanks.

CHAI RPERSON HI LL: Al right, anybody el se?

No?

Al right, we're going to go ahead and cl ose
the hearing. O is the board ready to deliberate?

Ckay. | didn't really have any -- |'mjust
enjoying for a nonent before it's not enjoyable. And so |
didn't have any issues with the application; | thought the
O fice of Planning did a very good job in explaining how
they're nmeeting the standard and | would be in favor of
approving the application. Does the board have anything
el se they'd |like to add?

VI CE CHAlI RPERSON HART: Just that M. Fow er,
this is a fine application and | would al so support it.
And | didn't have any other concerns with it, so | think
you nmet the criteria and the regulations. And that was
it.

CHAl RPERSON HI LL: Okay. No?

MEMBER WHI TE: No, |'mconfortable as well. |
di d have one question, but you' ve already closed the

record, so | could probably just nake a determ nation
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based upon what | see in the record.

CHAI RPERSON HI LL: Okay, sounds good to ne.

MEMBER VWHI TE:  Ckay.

CHAI RPERSON HI LL: All right, then |'"mgoing to
make a notion to approve Application No. 19655 as
captioned and read by the secretary and ask for a second?

VI CE CHAI RPERSON HART:  Second.

CHAI RPERSON HI LL: Mbdtion nmade and seconded.
Al'l those in favor?

(Chorus of aye.)

Aye. All those opposed?

The notion passes, M. My.

MR MOY: Staff would record the vote as 4 to O
to 1. This is on the notion of Chairman Hill to approve
the application for the anended relief requested. Second
on the notion, Vice Chair Hart. Also in support M. Peter
May, Ms. White, we have a board seat vacant, the notion
carries, sir.

CHAI RPERSON HI LL: Thank you, sumrary order?

MR, MOY: Yes, sir.

CHAI RPERSON HI LL: Thank you. Thank you,
gent | enen.

MR FOALER: Al right, thank you.

MR, MOY: | believe the next case application

before the board is Application No. 19664 of the Carnegie
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Institution for Science, caption advertised for special
exception under Subtitle C, Section 1504 fromthe
pent house screening requirenents of Subtitle C, Section
1500.6. This would permt renovations to the existing
office building in the MJ15 and RA-8 Zone. This is at
1530 P Street Northwest, Square 195, Lot 848.

CHAI RPERSON HI LL: Ckay, great. Good norning.
If you' d please introduce yourselves fromnmny right to
left.

MR, RIPPETEAU. Hi, good norning. M nane is
Darryl Rippeteau; I'mthe architect. And with ne is
Al exis Flem ng, Chief Operations at the Carnegie
I nstitution.

CHAI RPERSON HI LL: Ckay, great. So M.
Ri ppet eau, are you going to be presenting to us?

MR. RIPPETEAU:. Yes, I'd like to make a

sunmary.
CHAl RPERSON HI LL:  Sure.
MR. RIPPETEAU. It's essentially based on --
CHAI RPERSON HI LL: Ckay, just give nme one
second. | just wanted to know if you were the one that's

going to be presenting or not.
So let's see -- | don't have a |ot of specific
guestions fromyour application, other than | guess | was

still trying to -- | didn't knowif the ANC report cane
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In, or maybe | mssed it.

Ch, it did cone in. Okay, then | can -- so if
you could just go ahead, M. Rippeteau and go through what
you' re planning on doi ng and how you' re neeting the
criteria for us to grant the request for the relief. [|I'm
going to put ten mnutes on the clock just so | know where
| am and you can go ahead and start whenever you'd |ike.

MR. RI PPETEAU. Yes, briefly; we initially
desi gned a screening enclosure for the roof of the
Carnegie Institution. The project has proceeded in phases
so that the institution could put some of their staff in
tenporary quarters, renovate parts of the building, nove
staff back in and so forth. So we had a three-phase
process, and in Phase 1 during the preparation of permt
docunents we did design a roof enclosure and the Ofice of
Zoni ng actually hel ped us because we could not conply with
the zoning regul ati ons exactly on account of the
configuration of the existing roof. W learned in the
process of trying to design an enclosure that we -- in
order to neet all regulations we had to nake it an
i rregul ar shape, we had to nmake it in tw parts that were
separated fromeach other, and it had to |l eap frog the
existing stair that was designed in the early part of the
| ast century. The stair giving access to the roof.

And it had to snuggle up to sone existing roof
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houses nade of copper, ventilated copper roof houses, and
It quite frankly was awkward. |In addition to being
awkward, it's unattractive. The architect and owner

di scussed the state of affairs as we noved forward with
the project and determ ned that we would try to gain
relief and not build the roof enclosure. The building is
not conprom sed by the new nechani cal equi pnent; the new
mechani cal equi pnment is provided to give outside air to
the interior spaces, sonething which was not acconpli shed
previously. The w ndows in the building, when the
buil di ng was built before air conditioning existed, the
bui | di ng had wi ndows for ventilation. But as a practi cal
matter the w ndows cannot be used for ventilation

t hroughout the air; it's inpractical to open the w ndows
when it's hot and wet out and it's inpractical when it's
col d.

So the building functions as a nodern office
bui l di ng and a nodern assenbly space in its auditorium and
a nodern educational facility with a programfor children,
all science-based. In other words, the introduction of
outside air was a major goal; it's been acconplished and
i s necessary to the function of the Carnegie Institution.
That brought on the zoning requirenment to enclose a | arge
area of the roof. Architecturally the original building

is characterized by small structures on the roof. It is

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N N N N N DN P P P PP PP PR R
oo A W N b O © 00O N O O W N P+~ O©O

24

popul ated with stone, copper and glass structures all
over. It has a series of vents, skylights and it has a
chimey, it has a pair of ventilators, it has a gooseneck.
And so the building as it exists, as it existed as a

hi storic structure had a roof that was populated with
stuff and it did not have a large, blank wall. And |I may
not be doing as good an expl anati on as possible --

CHAI RPERSON HI LL: You're doing fine, thank
you.

MR, RIPPETEAU. | have pictures that show with
and wi thout and | brought themon a thunb drive if you
prefer that. And of course, we subnmtted pictures --

CHAI RPERSON HI LL: | think we have all the
pictures that are in here, unless the board -- | don't

think we need anything else fromyou, so | think we're

okay.

You can keep going.

MR. RIPPETEAU. Well, that's the whole story in
a way, except I'll sumup; we as architects are trying to

adhere to the Vitruvius anci ent suggestion to provide
firmess, commodity and delight. And in the case of this
encl osure, the Carnegie Institution, it is not firm CQur
structural engineer anal yzed the design and recomrended
against building it on account of the existing concrete

deck, and w nd | oad and snow | oad. This roof encl osure
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woul d not provide commodity, it would not be conmodi ous;
It would i npede nechanics/activities on the roof. In
order to permt foot traffic to the new machi nes, we had
to put five doors in this enclosure because of the

I rregul ar shape of the roof. And even putting this

encl osure we could not encl ose everything, so there was
still historic parts that were visible.

CHAl RPERSON HI LL: Ckay.

MR, RIPPETEAU. Finally, fromthe standpoint of
delight, it was not delightful.

CHAI RPERSON HI LL: Ckay. |'ml earning new
things. Al right, let's see -- does the board have any
guestions?

COMM SSI ONER MAY: | just have a comment;
heari ng zoning cases of various sorts for 13 years, |
don't recall anybody quoting Vitruvius before.

(Laughter.)

Al t hough, I've nentioned firmess, comodity
and delight on occasion, but | appreciate going back to
architecture school for a mnute.

CHAI RPERSON HI LL: They're two architects. You
don't need to nake a comment, that's okay. They seened to
be anused.

Al right, I"'mgoing to turn to the Ofice of

Pl anni ng.
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MR JESSICK: Thank you, M. Chairman and

menbers of the board. M nane is Matt Jessick. The
Ofice of Planning is happy to rest on the record in
support of the application, but |I'd be happy to take any
questi ons.

CHAI RPERSON HI LL: Okay, does the board have
any questions for the Ofice of Planning?

MEMBER WHI TE:  Well, just for clarification;
what does the roof require in order to neet the paraneters
of the relief that they're seeking? Are there any
conditions, or could you kind of explain in detail, or are
there no conditions associated with this application?

MR,  JESSI CK: The Ofice of Planning is not
recommendi ng any condi tions of approval, if that's what your
guesti on was.

MEMBER WHI TE: Yes, that's ny question.

MR, JESSI CK: Ckay.

CHAI RPERSON HI LL: Ckay. Does the applicant have
any questions for the O fice of Planning?

MR. Rl PPETEAU. No, they've -- that was very
hel pful .

CHAI RPERSON HI LL: Ckay, great. Thank you. |Is
anyone here fromthe ANC?

| s there anyone here wi shing to speak in support?

Is there anyone here wshing to speak in
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opposi tion?

Al right. M. R ppeteau, you want to add
anything at the end?

MR, RIPPETEAU. | saw |l ate yesterday that the ANC
posted a supportive note.

CHAI RPERSON HI LL: Thank you, we do have that.
Thank you.

Ckay, |'mgoing to go ahead and cl ose t he heari ng.
s the board ready to deli berate?

Ckay, | didn't have any issues with this -- or
guestions | should say really with the application. I
t hought that their neeting the criteria for us to grant the
request and also | believe that the Ofice of Planning, his
anal ysis is very thorough. Does the board have anythi ng el se
they'd |li ke to add?

kay, then I'Il go ahead and neke a notion to
approve Application No. 19664 as captioned and read by the
secretary and ask for a second.

VI CE CHAI RPERSON HART: Second.

CHAI RPERSON HI LL: Mbtion made and seconded. Al
t hose in favor?

(Chorus of aye.)

Aye. Al those opposed?

The notion passes, M. My.

MR, MOY: Thank you. |'msorry, M. Chair; before
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| go over the vote count, who seconded? |'msorry.

CHAl RPERSON HI LL: M. Hart.

MR MOY: M. Hart, thank you. GCkay, staff would
record the vote as 4-0-1 and this was the notion for Chairman
HI1l to approve the application for the relief being
requested, seconded the notion Vice Chair Hart. Also in
support M. Peter May and Ms. Wiite, we have a board seat
vacant, the notion carries.

CHAI RPERSON HI LL: Can we get a summary order, M.
Moy ?

MR, MOY: Yes, sir.

CHAI RPERSON HI LL: Ckay, great. Thank you, guys.

MR, MOY: Al right, next up before the board is
Case Application No. 19678 of Saint Patrick's Episcopal Day
School, captioned advertised for a special exception under
the use regulations, Subtitle U Section 2003.11 and under
Subtitle C Section 58 -- or actually that woul d have been L
-- Subtitle C Section 1504 fromthe penthouse requirenents,
Subtitle C Section 1502.1. This would construct a new pl ay
area, sports deck on the canpus of an existing private
school, R1-B Zone at prenmses 4701 Witehaven Parkway
Nort hwest, Square 1374, Lot 857.

CHAI RPERSON HI LL: Ckay. Thank you, M. My.
Good norning; if you could please introduce yourselves from

ny right to left, or either way.
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MR BARRETT: Peter Barrett, head of school St

Patrick's Episcopal Day School.

MS5. PRINCE: Allison Prince, Goul ston and Storrs
here on behalf of St. Patrick's.

MR,  HARRELL: M ke Harrell from Harrell and
Conpany Architects, architect for the project.

CHAI RPERSON HI LL: Al right. M. Prince, | see
sone materials getting handed out, but | don't really have
a lot of specific questions. There's a lot of information
that's in the record, | think the record is thorough;
however, we would |like to hear about -- there are sone, or
t here had been sonme back and forth in terns of sonme of the
conditions and I was trying to clarify. | think I understand
where we are with the conditions in terns of what has been
proposed, but perhaps you could go over the conditions a
little bit for us. And then | know that one of the
conditions the Ofice of Planning had was, | think it was --
the screening and so but it |ooks |ike there was a new desi gn
put or update architectural plans that | think resol ves that
I ssue. But still, if you want to go ahead and tell us about
what the applicant is trying to propose and do, and then how
they're nmeeting the standard to grant the relief requested.

|"mgoing to put ten m nutes on the clock just so
| know where | am and then you can begi n whenever you l|ike.

MS. PRI NCE: Geat, that's all we need, ten
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mnutes. This is a sinple application; we seek a speci al
exception approval to sinply cover an existing surface
parking area with a sport court that will have a height of
11 feet, and then the top of the sport court there wll be
a fence at the perineter of the sport court that's an
additional 12 feet. So we're here for two areas of relief;
one is the standard special exception that applies to
| ndependent school s when they add any GFA, and we fully neet
that standard; there are no objectionable conditions rel ated
to noise, traffic, nunber of students. There's no change in
t he nunber of students, there's no change i n parking, and the
sport court is well buffered from surroundi ng properties.
Then the fence i ssue; | should note that we | ooked
at this issue very carefully under the new regul ations
Fences need to be set back simlar to the rest of the
pent house nechani cal equipnent, a distance equal to their
height. In this case if we were to set back the fence there
woul dn't be any useable area for the sport court. So we've
| ooked at ways with i nput fromthe Ofice of Planning to make
sure that we nmeet the standard for failure to set back the
fence by making sure that it is not visually intrusive. And
to do that we | ooked at the green screen concept which was
rai sed by the Ofice of Planning. In addition, we renoved
the | ower part of the fencing, the fencing that was bel owthe

sport court that essentially enclosed the stairwell. That
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was a suggestion of the Ofice of Planning as well. So the
pl ans that were just downl oaded into the record yesterday,
and that you have before you, have that green screen shown
as well as the renoval of the | ower portion of the fence.

| should note that the full height of this
structure, even with the fence, is only 23 feet, so we could
have building area within this entire volunme and then we
woul dn't need fence setbacks. So it's sort of a technical
area of relief that we do agree with M. Brown-Robert's
comments that the fence was too visually intrusive when it
was not a green fence, one that will have vegetation. W
have t he support of the Ofice of Planning; we agreed to al
of the Ofice of Planning conditions that are laid out in the
first page of the report. W have no objection from DDOT,
we have the full support of the ANC So | can have M ke
Harrell, the architect, walk through the plans. | don't
t hink we need any information fromPeter, unless you want to
hear why they need the sport court.

So M ke, if you could just wal k through the pl ans.

VI CE CHAI RPERSON HART: And if you could also
specifically talk about the green screen itself and how
you' re | ooking for that to work.

MR, HARRELL: Yes, | will do that. There's a
cover sheet, of course, that has the information on it that

you have. There's also a site plan of the entire canpus,
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both north, south. 4701 is the north portion which contains
the gymasium and | ots of sports areas, so that the -- any
side yard or rear yard intrusion is gone because they're
hundreds of feet away fromany area. This is currently an
open parking lot that is sonewhat an eyesore to Wi tehaven
Par kway because you just see cars parked and a fence that
encl oses sone nechanical equipnent that's an actual wood
fence that's been there quite sone tine.

What we weren't tasked to do was, if you foll ow
the next three pages, is the nmaster plan that was prepared
for the school about outdoor play areas, we were tasked to
deal with, on the second page of this naster plan option No.
3, was to create sonething over top to screen the parking,
as well as create probably the only flat area within the
school confines whatsoever. There are really no flat play
areas, except upon the hill and that has to be groonmed in
order to do that.

Then the | ast page of the master plan enl argenent
shows how that sports court was to be dealt with in a
prelimnary design phase. Wat we tried to do is adhere to
that plan so that when they do this pollinator passage for
Option B for the outdoor play areas, it joins indirectly with
all this without creating any new retaining walls, wthout
creating any new passageways fromthe buil dings.

So turn the page to the one that has the area
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| ooki ng north; that is the area fromthe previous --

VI CE CHAI RPERSON HART: \What page are you on?

MR HARRELL: VWll, let's see, |I'll count them
| didn't mark them

VI CE CHAI RPERSON HART: There's small nunbers on
sone of them that's why | was asking.

MR, HARRELL: Onh, Page 5. And it | ooks |Iike that,
which is an aerial view taken from the south. That is
superinposing the sports deck into the existing building
programas to how it would | ook.

CHAI RPERSON HI LL: And M. Harold --7?

MR, HARRELL: Harrell, yes.

CHAI RPERSON HI LL: Harrell. | just wanted to al so
know the, in one of the conditions from the Ofice of
Pl anni ng, again, the portion of the screen which extends to
the ground on the western nobst portion of the structure
shoul d be elimnated. Can you point that out al so when you
get to it?

You can go ahead and conti nue what you're tal king
about .

MR, HARRELL: Yes, | will dothat. It won't take
nme but a mnute to get there.

CHAI RPERSON HI LL: Ckay, thank you.

MR. HARRELL: In the aerial inage it shows that

t he adj acenci es and the deep wood areas that are there. The
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next page shows existing site views in various areas, Wwhat
the parking ot |ooks like in the upper right fromthe yard
back to that, fromthe front of the gymacross to the west,
and of the gymfact itself where the ranp of the bus takes
pl ace, or the buses cone out.

Now, the plans, when you go to the next page
you'll see plans. This is a plan of the existing as well as
t he proposed open parking area so that we are not elimnating
any parking spaces. There are 19 currently there; the only
thing we're doing is inposing sone colums to hold up the
sport deck, so that the 19 spaces that are there remain.

The next plan over, the next page, essentially is
the way the sports deck would relate to the property, the
topo, the existing stair that goes up to the upper field
would be taken down in order to nodify a bit, but then
repl aced. A ranp up to the sports deck and then a trai
| eadi ng out could be inposed fromthe upper |eft-hand side
of the sports deck where the doubl e doors are going out into
the field. The area you just asked about, M. Hart, about
the screening, the screening did enclose the stair at one
point and cone all the way out to the building setback |ine
which is the curve, the arc line you see in front of the
bui |l di ng; we've renoved that and kept that all flush so that
the green screen and the fence conbination only extends the

actual deck about 2 inches. The green screen essentially is
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a nmesh screen, different froma -- it's a panelized, nodul ar

screening so that the fence is a regular fence, so this is

to grown green. So the bottomof it wll have troughs, and
then the school will maintain green grow ng up through that
screen.

The next page shows t he el evati on al ong Wi t ehaven
Par kway. So we had the screen going all the way down
covering the left opening into the parking area, and it al so
encl osed the stair. W had essentially done that for
security purposes for people not just clinbing the stair from
the street. There was an objection to that screen going all
the way to the ground, so we stopped it just bel ow the deck
and left the stair as an open area with a security gate at
the top. Soit's pretty nuch the sanme i dea except everything
is flush.

The western elevation on the next page also
illustrates how the screen is stopping at the deck. So the
fence is behind the screen, but the screen is in place to
nodul ate the imge, kind of keep the inage faded away from
the front.

The next page is a section showing how this
project relates to the existing building with the parking
bel ow and the ranp area and the nechani cal equi pnment spaced
bel ow it.

Now, the i mages probably on the next page tell the
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best story. The existing |ook from Whitehaven Parkway you
can see in the mddle of the page, the photograph, the
existing cars. You can also see in the mddl e a woden fence
that encloses the nechanical equipnent. The sanme view a
little bit further down the street essentially would do the
| dea of screening that entire addition conpletely, including
t he parking. So the parking would be done to match the
bui l ding face wwth face block of the sanme color, the stair
w Il be concrete, and the green screen will use various types
of ivy growng up to keep a light texture, to keep the canopy
in place so that the trees in front and the green screen in
the front have a different texture.

The next page shows the way it |ooks currently
fromup on the hill behind the open parking area. And then
foll owi ng that, shows the view | ooking south

The next pages show a conpilation of those
exi sting versus new phot ographs and there on the | ast draw ng
i s a setback diagram showi ng how many feet are set back.

VI CE CHAI RPERSON HART: And so you're saying
there's kind of a trough underneath the screen itself that
provi des the --?

MR, HARRELL: There's a screen which is using 4x4
posts and then there's a rod that attaches the screen. The
screen i s separately attached, panelized screen using finer

nmesh as a screen.
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VI CE CHAI RPERSON HART: Sur e.

MR HARRELL: And it's in |light gray so that when
against the sky it would just disappear, hopefully would
di sappear with the exception of the green area.

VI CE CHAI RPERSON HART: And the way it hits the
ground it is --?

MR HARRELL: It stops at the deck; it does not
go to the ground.

VI CE CHAI RPERSON HART: And so the plant materi al
Is planted in --7?

MR, HARRELL: There's a border. Let ne take you
tothe elevationand | will try to-- if | can remenber which
page it's on.

Just after the plans thereis the final el evati on.
Yes, south el evati on showi ng part of the building. Al ongthe
band, right above the split-face bl ock, there is a band that
mat ches the --

CHAI RPERSON HI LL: I'm sorry; you need to speak
into the m crophone.

MR, HARRELL: Sorry about that, thank you. The
screen runs down to the area just above the opening to the
garage fromthe outside. Al ong that area woul d be fastened
the planting feeders just at the bottom They would al so run
back, all the way back to the back of the sports deck. So

they're from the west and from the south, all you see is
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pl anting material and screening. And obviously get a vague
sense of kids playing behind a fence. But the fence, the
whol e i1dea of the screens to nmake the fence pretty nuch
I nvi si bl e as nuch as possible, but still give the managenent
of the school the ability to see what's going on, if
sonething is going on there.

VI CE CHAl RPERSON HART: Yes, | apol ogi ze for that.
| was just trying to make sure that there was sone planted
area, and it was hard for ne to see that on the actual
drawi ngs thensel ves.

MR, HARRELL: Yes, | got it.

VI CE CHAI RPERSON HART: That's what | was trying
to get to, because the nain idea is to make sure that they
actually stay green. And so if you have very little area for
it to growmn from then that likelihood is less |likely. And
so I'"mjust making sure that, that is something that is, wll
be al | oned.

MR. HARRELL: That's where we're in discussions
with the | andscape architects for the project nowto try to
make sure we get the right border along the bottom for that
to grow. So that's -- we're preparing in construction
drawi ngs at the nonent.

MEMBER WHI TE: So the parking lot is underneath
the sports deck?

MR, HARRELL: Underneath the sports deck.
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VEMBER VHI TE: Yes.

MR HARRELL: It's just the existing parking | ot
with a few col ums com ng down, and then the deck is on top.
MEMBER WHI TE: R ght. So the ceiling is cenment?

MR, HARRELL: Yes.

MEMBER VHI TE: Right, and then you build the deck
on top of that?

MR HARRELL: Yes. Actually, it's the sane
concrete, so we're just basically using a tennis court
technique for putting |latex inmges on there.

I"m sorry; |I'm not in the mcrophone. Lat ex
i mages so you can actually have different play surfaces. W
chose not to use anything nore than a concrete play surface
so that they can change the ganme striping as tine goes on.

VMEMBER WHI TE: And there's lighting all around
that as well?

MR, HARRELL: No, there's not |ighting, except for
security lighting on the existing, to be put on the existing
buil di ng that has a sharp cut-off right at the edge of the
sports deck. Just toillumnate it in case there's sonebody
on it at an inappropriate tine.

MEMBER WHI TE:  Mm hmm

CHAI RPERSON HI LL: Okay. So just so I'mclear on
the conditions; the prior orders conditions from18465 t hose

are still in effect and you all agree to those?
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MS. PRI NCE: Correct.

CHAI RPERSON HI LL: Okay. And then the only other
condition fromthe Ofice of Planning that | see are the
screens should be covered with material or vegetation
visually less than the starkness of the netal as viewed from
Wi t ehaven Par kway?

M5. PRINCE: Yes.

CHAI RPERSON HI LL: No. 2 you've taken care of now.
No. 3, lighting for the parking and the play area sports deck
shall be downward focused and Iimted to that required for
security purposes?

M5. PRINCE: Yes.

CHAlI RPERSON HI LL: And No. 3, no light fixture
attached to the play area sports deck shall be visible from
any occupi ed | evel of a Berkeley Terrace residence and -- |'m
sorry; Berkeley Terrace residence?

M5. PRINCE: That's fine.

CHAI RPERSON HI LL: GCkay. So does anybody have any
nore questions for the applicant?

kay, again turn to the O fice of Planning.

M5. BROWN- ROBERTS: Good nor ni ng, M. Chai rman and
nmenbers of the BZA For the record, Maxi ne Brown- Roberts.
|"'mgoing to stand on the record, | think the applicant has
gone through all of the issues that | had, that | highlighted

in the report, and that they did neet all the requirenents
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for the school, the playground and t he setback requirenents.

Thank you, M. Chairnman.

CHAI RPERSON HI LL: Does anyone have any questi ons
for the Ofice of Planning?

M5. PRINCE: No questions.

CHAI RPERSON HI LL: All right, is there anyone here
fromthe ANC?

| s there anyone here wi shing to speak in support?

Is there anyone here wshing to speak in
opposi tion?

Al right. M. Prince, anything el se?

M5. PRINCE: No further conments.

CHAI RPERSON HI LL: Al right, great. |'m going
to go ahead and close the record. s the board ready to

del i ber at e?

Ckay, | thought that the applicant nmade a very
good presentation. | didn't have any questions with the
application. | thought that the Ofice of Planning al so went

t hrough very carefully and descri bed how t he standards were
being net for us to grant the application, and | would be in
favor of it with the conditions that | had nmenti oned before,
as well as the prior order conditions. Does the board have
any coment s?

MEMBER VHI TE: My only comrent is that it appears

that they' ve also nmet the conditions for special exception

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N DN N N N DN P P P PP P PR R
oo A W N b O © 00O N O O d W N P+~ O©O

42

under the private school use sections as well as setback, and

just special exception in general. It also is clear to ne

that these other conditions fromthe prior order
in place for sonme tine and | i nagi ne because the
been a good nei ghbor and there seens to be a | ot
for this project, so | would be in support of it

CHAI RPERSON HI LL: Thank you. Anyone

have been

school has
of support
as wel|.

el se?

Ckay. Al right, then | wll go ahead and nake

a notion to approve Application No. 19678 as captioned and

read by the secretary, including the prior conditions from

Order No. 19465, as well as the agreed conditions we read

into the record that the applicant agreed to, and ask for a

second?

VI CE CHAlI RPERSON HART: Second.

CHAlI RPERSON HI LL: Motion made and seconded. Al

t hose in favor?
(Chorus of aye.)
Aye. Al those opposed?
The notion passes, M. My.

M5. PRINCE: Thank you.

MR, MOY: The staff will record the vote as 4 to

Oto 1, this on the notion for Chairman Hi Il to approve the

application for the relief being requested, along with the

conditions as cited by the board, second by Vice Chair Hart,

also in support M. Peter May, M. Wiite, we have a board
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seat vacant. The notion carries.

CHAI RPERSON HI LL: Al'l right. Thank you, M. My.
And we're going to do a summary order of that, please.

MR MOY: Thank you.

CHAI RPERSON HI LL: Okay. Thank you, guys. W're
going to take a break, a quick break, and then we're -- we're
novi ng through the day a lot faster than | thought we were
going to nove, so if you're here for Application No. 19655
we're going to hear it probably even before | unch and see how
that goes. So just to let everyone know.

Thanks, we'l|l be back in a few m nutes.

(Wher eupon, the above-entitled matter went of f t he
record at 10:41 a.m and resuned at 10:50 a. m)

CHAI RPERSON HI LL: All right M. My you can start
whenever you like.

MR, MOY: Thank you, M. Chairnan.

Before | call the next case on the docket, | just
want to announce for the record that staff has been in
comruni cation with the Applicant to Case Nunber 19646 of
Cl aude and Kira, K-1-R-A, Vol. And apparently there was sone
m sunder st andi ng as to the hearing date and the circunst ances
of her application.

So during that conversation, the Applicant made
a request to reschedul e the hearing to next week, which woul d

be February the 7th. So, if that's agreeable with the Board,
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then that's what it would be.

CHAI RPERSON HI LL: Ckay, that's fine, M. My.

MR MOY: Al right.

CHAl RPERSON HI LL: Ckay, very good.

MR MOY: Al right, so back to okay, the parties
are swft. This is Case Application Nunber 19681 of Rock
Creek - Takonma Theater, LLC. Caption advertised for a
speci al exception under Subtitle H, Section 1200 from the
desi gnated use requi renents of Subtitle H, Sections 1101.1,
1101.3. This would reuse an existing theater as a nedi cal
office in the NC-2 and MJ}4 zone. This is at prem ses 6833
4th Street NW Sqguare 3280, Lot 31.

CHAI RPERSON HI LL: Great, thank you, M. My.
WI 1l you please introduce yourselves fromny right to left?

M5. CASARELLA: Maria Casarella, Cunni ngham Quill
Archi tects.

MR. ANDRES: Good norning, Erwin Andres wth
Gor ove- Sl ade Associ at es.

MR. AVI TABI LE: David Avitabile wi th Goul ston and
Storrs, |and use counsel for the Applicant.

M5. JACOBSON:. Good norning, Jenna Jacobson with
Rock Creek Property G oup, owner and developer of the
property.

MR QUI RK: Good norning, Bill Qirk wth

Children's National Health System
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CHAI RPERSON HI LL: OCkay great. Wwo is going to

be presenting to us?

MR. AVI TABI LE: That woul d be ne.

CHAI RPERSON HI LL: Ckay, great. And how do you
say your name again, sorry.

MR. AVI TABI LE: Avitabile.

CHAI RPERSON HI LL: Avitabile. Gkay. Al right,
M. Avitable, let's see. | don't have a |ot of specifics
about the case, so | guess |I'd like to hear again kind of
the, what vyou're proposing, or what your Applicant is
proposi ng? Your client that is, and al so howthey're neeting
the standards for which we can grant the relief requested?

| ama little curious, so you can go into it a
little bit so that |like DDOI's concerns. And it seens as
t hough they aren't in denial or objection to your TDM pl an.

MALE PARTI CI PANT: Is it TDwW?

CHAI RPERSON HI LL: Yes, TDM pl an. But maybe
provide a little bit nore clarity as to their comrents.
O her than that does anyone el se have anything specific?

VI CE CHAI RPERSON HART: Just one minor question

around how the historic nature of the building makes it

difficult to market it? You've nentioned it and | just
wanted to kind of, |I'massumng you'd talk about it but --
MR. AVI TABI LE: Certainly. So I'lIl do a brief

overview and then | think --
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CHAI RPERSON HI LL: M. Avitabile, I'mjust going

to put 10 minutes on the clock, just so you know.
MR. AVI TABI LE: Perfect.

CHAI RPERSON HI LL:  Ckay.

MR,  AVI TABI LE: All right, so I'll do a brief
overview and then I'Il make sure we address both of those
concer ns.

So, we're here today to present an application for
a special exception. It's from the designated use

requi renents of the neighborhood commercial zone up in
Takoma. This is for the Takoma Theater, which is an existing
bui | di ng. It's a contributing resource in the historic
district.

The buil ding was actually renovat ed, pursuant to
pl ans approved by HPRB. And the renovations have nearly
conpleted, if not fully conpleted at this tinme.

It was renovat ed on spec, and during that two year
period, Rock Creek, the Applicant, went out and was
attenpting to |ease the building. Consistent with the
requi rements of the zoning which would require that 50
percent of the ground fl oor be set aside for designated uses.

And desi gnat ed uses include not only restaurant,

retail, general service uses, they also include uses like
residential use and ani mal boarding. It's a relatively w de
range of uses, but it still, it prescribes, you know, certain
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limtations and what you can have within that space.

And here the challenge is, it's a confluence of
factors, it's a conbination of the fact that the theater
itself is a relatively large building. The ground fl oor
plate i s over 10,000 square feet, whi ch neans our requirenent
for our designated use space woul d be over 5,000 square feet.

At the sane tine, the theater, it's a relatively
| ong and narrow building. It fronts on 4th Street, which is
the designated street, with the bulk of the length of the
building is on Butternut, which is not a designated use.

And because it's an historic structure, there's
a |limted ability to nmke openings in the building,
particularly along Butternut which is historically the side
of a theater. And you know is largely nmasonry.

So, our challenge was trying to go out and mar ket
the space for a large user. There wasn't really an ability
to carve that 5,000 square foot space up for nultiple
t enants.

And so we had to try out and go find a | arge user
and t he applicant spent over two years. W provided evi dence
i n our prehearing subm ssion of the extensive efforts they
made to reach out through various neans and try to identify
potential tenants. They followed up with many initially
i nterested parti es.

But what we | earned was because of the size of the
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space and its location, it was hard to find a good nmatch.
That soneone that wanted to cone into the space given its
size. And so we continued marketing. And we did identify
Children's as an interesting tenant for the whole building,
I f they could have taken it.

And they as a nedical care use are permtted in
the zone. But do not fit within the list of uses that fit
within the designated use category. And so we realized we'd
need to go and ask for sone flexibility fromthe regul ati ons,
which is contenplated and allowed wthin the nei ghborhood
conmercial zones to allow Children's to be in there.

And so what we did is we worked very carefully
with ANC, and the Ofice of Planning, to conme up with a
framewor k that woul d neet the intent of the overlay. And so
that's the plan that's subm tted before you. Were we've got
two spaces on 4th Street that wll be set aside as
nei ghbor hood commercial designated use spaces, |ike the
retail or restaurant space.

We prepared test fits, and they were included in
our subm ssion, and included as work. And then the rest of
t he buil di ng woul d be used by Children's. W think bringing
Children's, they will bring the outpatient facility here to
the site, actually will help the overl ay.

O | shoul d say t he nei ghbor hood comrerci al zone.

Because they will generate daytine activating use that wll
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hel p popul ate and patroni ze the rest of the retail and ot her
uses within the nei ghborhood comercial zone.

So, | think on bal ance we neet the tests. You' ve
got an exceptional condition here where you' ve got this
confluence of an existing structure that's not only
relatively large, requiring a large user wwthin the space.
But it's also historic which limts your ability to carve it
up into small er uses and naybe |l ease it nore effectively that
way.

We've got an architectural design that was not
only supported by the Hi storic Preservation Review Board
whi ch one of the specific requirenments of the regul ations.
But also will generally enhance the urban design. It places

the activity on 4th Street, which is the designated space.

And will bring sone activity.
The proposed uses here will advance the purposes
of the neighborhood commercial zone. Not only wll the

desi gnat ed use spaces that we've provided in the building do
that of course, but Children's use will help support it as
wel | .

One of the problens that we do often have in a | ot
of these nei ghborhood commercial zones is these types of
dayti me uses. And this is sonething that the old Takoma
Busi ness Association actually specifically observed in a

recent study, was sonething that was necessary in this area
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to hel p support these uses.

So we think we're very conplinentary to the goal s
of the zoning regulations. And then finally the proposed
uses won't have adverse inpacts on surroundi ng properties.
And in fact that was really one of the key issues here
Because the theater is located right at the end of the
comercial district, right where it's abutting and adj acent
to the residential neighborhood.

And a nunber of those residential neighbors did
not want us to bring in a large 5,000 square foot bar or
restaurant, or nightclub, or you know, other type of use that
m ght have not insignificant noise or other inpacts. They
were supportive of the idea of bringing Children's in as a
dayti me use that would be conplinentary to their residential
uses right next door.

So on bal ance, we think we neet all those aspects
of the task. To the specific questions that were raised.
As you note, there were also conditions in the ANC report.
W have agreed to all the conditions in the DDOT report as
wel | the conditions in the ANC report.

We submtted draft conditions this norning, and
just distributed themearlier for your review. Those would
fully, you know, nmenorialize what we've commtted to ANC and
t o DDOIT.

To DDOT's concerns in particular, they're
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I nterested in us having sone bi ke parking at the building.
We've agreed to do that. | don't thinkit's actually legally
requi red under the zoning regul ati on because all we're doing
here is changing the use of the historic building, which by
itself does not require provision of bike parking. That
said, we've agreed to provide it.

And we've also agreed to adhere to our TDM
package. And | think we've also as | understand it, Erwin
can speak tothisindetail, Children's does al so participate
I n sonme other TDM package neasures that go above and beyond
certain arrangenents.

MR. ANDRES: Yes, so the Children's Hospital as
an organi zation does subscribe to Transportation Denand
Managenent, that includes subsidies for their enpl oyees.

MR. AVITABILE: So I think not only have we done
everyt hing that DDOT asked us to do, and conditions there are
no obj ections on, we're al so doi ng, you know, the things that
t hey' ve suggested we do even though they didn't condition
t heir approval on that.

And then regarding the historic nature of the
building. Maria, if you want to speak to that briefly?

M5. CASARELLA: | think M. Avitabile summed it
up correctly, in that the major defining features, historic
defining features are on 4th Street. And when the HPRB

reviewed the project that's built today, particular attention
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had to be given to the restoration of the canopy, and the
marqui s, and the store fronts on 4th Street.

And that Butternut Street is really a secondary
architectural feature of the building. But they paid careful
attention to not having any projections for w ndows, or any
change in the street relationship of that elevation to
Butternut Street. And that you could always perceive the
maj or vol une of the theater. So, to introduce new entryways,
new canopi es would go against its historic character

VI CE CHAI RPERSON HART: Thank you.

MR. ANDRES: So with that we're happy to stand on
the rest of the record, and answer any further questions.

MEMBER WHI TE: So you are in agreenment with al
the conditions in the TDM pl an?

MR, ANDRES: Yes.

MEMBER WVHI TE: And all the comments from DDOT?

MR, ANDRES: Yes.

MEMBER VHI TE: You' ve i ncorporated all of the ANC,
what is it 4C or 4E?

MR. ANDRES: 4B.

MEMBER WHI TE: 4E, all of their --

MR. ANDRES: B

MEMBER WHI TE: -- rather B, conditions as well?

MR. ANDRES: Yes we have. On that | did want to

note, one of the conditions, the first condition that the ANC
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asked for was that we would Iimt the special exception to
Children's National Medical Center as the user of the space.
And that at such tinme that Children's is no |onger the user
of the space, the special exception would go away. And we
woul d have to cone back, or the property owner at that tine
woul d have to cone back, and ask for relief again. W agreed
to that condition.

W did that with full know edge, and the ANC s
full know edge that the Board has historically not adopted
conditions that are tied to a specific user of property.
There's a case | aw that goes back decades on that point. W
tal ked with ANC about an alternative that woul d be accept abl e
based on past precedent, which is tolimt the condition to
a specific use. And in this case we offer pediatric nedical
care use.

However, it was inportant to the ANC that we ask
the Board to consider limting the use to Children's. W've
agreed as the Applicant, to bind ourselves. And so at this
point, we'd, you know, we'd ask the Board to consider
adopting the condition as we proposed it.

CHAI RPERSON HI LL: GCkay, Ms. Nagel hout. Can | ask
a question about that? | nean, | thought that the condition
was, can we do that? W can put the condition to the tenant?

M5. NAGELHOUT: No, as the Applicant says, the

Court of Appeals has said that the relief you grant runs with
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t he | and. You cannot restrict it to any particul ar user
On the other hand if that's what the Applicant is proposing
to you that they want to do, | think you could adopt this
condi ti on. It's sort of a term but instead of a term for
a special kind of tinme, it's for this particular tenant.

CHAI RPERSON HI LL: Ckay. Al right. Does the
Board have any questions for the Applicant?

MEMBER WHI TE: And there's no opposition that you
face fromthe nei ghbors?

MR.  ANDRES: No, | think there was extensive
di scussion with the ANC through their Design Review
Committee, we appeared two different times. The di scussion
the first time was 90 m nutes, and the second tine was an
hour. | think it was the spirited di scussion about the pros
and cons of reserving the space purely for retail or other
desi gnat ed uses.

First is opening it up to this other use, and
perhaps aneliorating concerns about inpacts on the
residential neighbors as well as perhaps generating sone
daytinme activity. And on balance with all the conditions
that we agreed to, the ANC ultimately concl uded this was the
ri ght bal ance.

MEMBER WHI TE: Ckay, thank you.

CHAI RPERSON HI LL: Okay. I'mgoing toturnto the

O fice of Planning.
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MS. THOVAS: Good norning again, M. Chair,

Menbers of the Board. | think the Applicant has expl ai ned
Its case thoroughly before the Board. The O fice of Planning
wll stand on the record of our report. And |I'd be happy to
take any questions. Thank you.

CHAI RPERSON HILL: All right. Does anyone have
any questions for the Ofice of Planning?

Does the Applicant have any questions for the
O fice of Planning?

MR ANDRES: No, we do not.

CHAI RPERSON HILL: Al right. | s there anyone
here fromthe ANC?

(No audi bl e response)

CHAI RPERSON HI LL: Is there anyone here w shing
to speak in support? OCh, great, cone on forward.

kay, have you all been sworn in today?

(OFf mcrophone comment)

CHAI RPERSON HI LL: kay, that's fine. Well et
me, M. My, if you wouldn't mnd just adm nistering the
oath? If you wouldn't mnd. And if we mssed anybody who's
going to testify later, if you want to stand and take the
oath pl ease, admi nistered by the Secretary to ny left.

MR, MOY: Good norning. | think it's still good
norning. Do you solemly swear or affirmthat the testinony

you are about to present inthis proceeding is the truth, the
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whol e truth, and nothing but the truth?

MULTI PLE PARTI Cl PANTS: | do.

MR, MOY: Thank you, you nay be seated.

CHAI RPERSON HI LL: Okay, if you could introduce
yourselves fromny right to left? Yes, please.

M5.  NEUMANN: H, |I'm Loretta Neumann. "' m
Presi dent of the Takoma Theat er Conservancy.

MR, SCHWARTZ: My nane is Paul Schwartz. And I'm
the cl osest living person to the front door of Takoma Theat er
at 6827 4th Street NWin Takoma Vill age Cohousi ng.

CHAl RPERSON HI LL: Ckay.

MR. SCHWARTZ: A resident.

M5. GREEN: And I'mSara Geen. |'velivedinthe
community for 40 years on 7106 Piney Branch Road. And |I'm
someone who's just spent a | ot of her physical and enoti onal
life in support of that theater.

CHAI RPERSON HI LL: Ckay, all right, great. Let's
see. So, Ms. Neumann, |I'mgoing to start with you. And |I'm
going to put three mnutes on the clock for you.

(OFf mcrophone comment)

CHAI RPERSON HI LL: You need to push the button,
and you are correct. You can go ahead and say it out | oud.

M5. NEUMANN: | thought 1'd get five as an
or gani zati on?

CHAI RPERSON HI LL: Ckay, that's good. So, just
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to let everybody know here. Ms. Neumann is here as an
or gani zati on. So, she wll get five mnutes to testify.
QO her citizens will get three mnutes to testify. So, M.

Neumann you can go ahead and give your five mnutes of
testi nony whenever you |iKke.

M5. NEUMANN:  Thank you, and | m ght not use it
all.

CHAI RPERSON HI LL: That's all right.

M5.  NEUMANN: | have been working to save the
Takona Theater since 1978. And in fact, Sara Green and |,
and her husband, and ny then husband ran a nei ghborhood
filmMs association and rented it, leased it from the then
owner. Time went by. The owners changed. The new owner
turned it into, actually a performng arts theater. And then
time went by and that didn't work for him

And then he put in, in 2000, about 2002 or '03 he
put ina-- or was it 2005? But anyway in the m d-2000s he
put in an application to denolish the theater. At that tinmne,
wel | of course we've resurrected, we had run the theater al so
under anot her organi zational name, the Takoma Theater Arts

Project for two years, which showed that it could work as a

t heater.

But the owner was so upset with the comunity
because his plays weren't successful. That was why he
decided he would just tear it down. He wanted to build
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apartnents or an office building or sonething el se.

So, in 2007 we formed the Takoma Theater
Conservancy. And we had two goals. One, was to save the
theater frombeing torn down. And the second, was to revive
It as a community cultural arts and education center. And
we worked very hard. W gathered support. W raised noney.
We did everything we coul d.

At one point, it |looked Iike we would be able to
buy it. W certainly had at |east pledges of noney that
coul d have purchased it at the tinme, but the owner refused
to sell to us. And kept pursuing through the HPRB, and then
the Mayor's Agent on historic preservation, applications to
tear it down.

Fortunat el y, a newowner has cone al ong, purchased
the theater from the previous owner's daughter. And they
proposed to do a commercial building. And at that point, we
had worked hard to | ocate an organi zation, a theater group,
or whatever, educational group who'd be interested in using
the whole theater. And that would be our preference even
today, if that could have been done.

But we were unsuccessful, and then the new owners
t hey reached out. W gave themthe |ist of the people we had
contacted earlier, and they contacted themtoo. The problem
is nost of the theaters in the city are nonprofit. And

they're nonprofit for a reason. You don't nake a profit on
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a theater.

So, it's really hard to market sonething I|ike
t hat . So, tine goes by, and we watched carefully what
they're doing with the theater. W've testified at HPRB on
the plans. They were certainly better than what had been
pl anned before. So, we generally supported that.

And then today with the provision of the, and the
opportunity in fact to have the Children's Medical Center
there, that is a use that we find beneficial to the community
and to frankly, as on a noral e i ssue, for society as a whol e.

But we al so know that, we want to hold the feet
to the fire on some of the zoning provisions having to do
with sonme uses there for the neighborhood retail. W had
wor ked hard on an overlay zone for that building, that whole
stretch, so that we would have that. And hopefully one day
bri ghten that corner in sone fashion.

| do feel that this proposal that they have now
before you, would do that. And so we support it. And in
addition, although if at some point it ever changed again,
and there was an opportunity to cone back and maybe get t hat
5,000 square feet used for a black box theater in it, we'd
support that too. But we're not pushing that at the nonent.

W al so have not ed t hat many peopl e have asked for
that corner at Butternut and 4th, be made into a snuall

restaurant. And if it is, they're going to need to have a
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| i quor license, at |east w ne and beer to have an evening
constituency. | nyself would |like a glass of beer or w ne
when | go out to dinner. So, we would support that.

| know that the ANC recommendation calls for
sonething like no bar. | think the intent there was just not
to have it be a bar. There is no such termin the alcoholic
beverage regul ati ons, but | know what they nean. They nean
a standal one bar, |'m assum ng. At any rate, we would not
support a bar in that term But we do support a restaurant
wi t h al cohol

And | guess that's all | have to say. | don't
know if | took up ny whole five minutes. | didn't take up
t he whol e five m nutes though.

CHAI RPERSON HI LL: Ckay, great. Thank you, Ms.
Neumann. M. Schwart z.

MR, SCHWARTZ: Yes, thank you for the privilege
of being able to give oral testinony to the BZA on this case.
|"ve live 17 years with the Takoma Theater in ny back yard,
literally. So | have propinquity with the parking |ot and
t he theater.

And as Ms. Neumann testified, there's quite a
hi story there. But since we've |lived there, we've seen the
theater start to be denolished by neglect, with all sorts of
physi cal dangers, and other problens. And we are inpacted

by the theater's stormwater runoff. And by whatever use is
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there in terns of lighting, and the parking |lot next to us
et cetera, et cetera. So, we have an obvi ous stake in what
the use is, or uses are of that theater

| cone here in support of the exception, with the
nodi fi cati on and changes that were nmade by the ANC 4B Desi gn
Comm ttee that had been stipul ated by Rock Creek Managenent
Properties that they accept. And | just wanted to nake two
notes that are specific.

Onhe is that if there is going to be a restaurant,
we woul d support a wi ne and beer -- | would support. | can't
speak for Takoma Village Cohousing, because |I'm not a
spokesperson for the condo association, but would support
t hat .

In addition to that though, we're concerned that
the condition that the ANC 4B put in there about the parking
| ot being avail able for general comunity parking until 11
o' clock. Just we're a little worried about the noise and
the, you know, sort of in and out not being controlled in
that parking lot, which is right in our back yard. And just
want to nake sure that there's sone type of controls that
makes sure that it doesn't become a nuisance to the famli es.

My next door nei ghbor has three children incl uding
a newborn yesterday. And we have a nunber of frail elderly
who go to bed early, who have the theater as their back yard.

So, we're generally in support.
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And we just nane those two concerns in addition
tothings |like obtrusive lighting, and where the trash dunps,
or gets -- we ook forward to a good relationship with Rock
Creek, continued good relationship wth Rock Creek and
National Children's Hospital and their use. Thank you.

CHAI RPERSON HI LL: Thank you. M. G een.

M5. GREEN: Hi, |I've already identified nyself and
ny address. And to say again |I'm speaking for nyself only
and not for anybody else or any group.

"' mal so in support of the ANCrecommendati ons and
the statenment made by Loretta Neumann. And | just wanted to
say, without Loretta Neumann, w thout the Conservancy, that
buil ding would be in tatters on the ground. They saved it
over 20 plus years fromdenolition by neglect.

Not with a | ot of support fromthe city or anybody
el se in many cases. Yes, in sone. But this is heroic work
and |"'mso grateful that they were able to do that. | also
amgrateful to Rock Creek. | think they did a wonderful job
in restoring that building, and in retaining its spirit.

So, | want to thank the architect and the owner,
and everybody el se. Because | think they did a wonderfu
job. And it may not have come out that way. | nean it's
good work.

The last thing | wanted to say is that | think the

termin the conditions that say no bar is allowed. |'mgoing
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to restate that as well. Because we know there is no such
thing as a bar license in D C You have a restaurant
|l icense. You have a tavern |icense.

And | think this way, and | think a [ot of ny
nei ghbors think this way. That it needs, you could serve
al cohol . |'"'m not going to go on the record about beer or
w ne or cocktails or anything else. | think alcohol is fine
there, as long as it's a restaurant.

Wth those conditions that the current ABC | aw
requires, it's 45 percent food, and there's sone other stuff.
But it needs to be a restaurant, | think. And it needs to
be made very clear so there is no anbiguity 10 years fromnow
when sonebody wants to run a tavern there as per ABC | aw.
| think everybody needs to be clear about it.

And | thank you very nmuch for the opportunity to
testify. And for helping to nmake this theater into sonething
| hope that will be an asset to the conmunity.

CHAI RPERSON HI LL: Great, thank you. Does the
Board have any questions for the w tnesses?

(No audi bl e response)

CHAI RPERSON HI LL: Okay, I'Il I et you make conment
Ms. Neumann, just one question. Did you all go to the ANC
neeting? Al of you did?

MR SCHWARTZ: Yes.

M5. GREEN: Yes.
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CHAI RPERSON HI LL: | was just curious.

M5. NEUMANN: | did not.

CHAI RPERSON HI LL: Ckay, Ms. Neumann. You had a
comment al so, you were wanting to nake.

V5.  NEUMANN: Ckay, well | was at the design
revi ew neeting, both of them And so, | didn't feel the need
to go to the actual ANC when they voted. But they --

CHAI RPERSON HI LL: | was just curious, you had a
conment you were about to nmake?

MS. NEUMANN: Yes, | do. Well, | forgot to
mention that we're -- included in the stipulations fromthe
ANC that canme through the work that we had done with Rock
Creek in discussions about having sone el enents of what, you
know, |ike a nuseum quality in there of artifacts and
phot ogr aphs, and such of the theater. And the Takoma Theat er
Conservancy is willing to do that, and to take on that
responsibility. | think that would help a lot. So, to kind
of keep that spirit as Sara nentioned, of the theater alive.

CHAI RPERSON HI LL: Ckay, great. All right.

M5. NEUMANN: But also not limted to the theater.
| would include the historic district, because we have to be
in context. And this is in the heart of our historic
district, so there's a broader issue too.

CHAI RPERSON HI LL: Okay great. Okay, well thank

you all very much. Al right. |Is there anybody here who
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w shing to speak in opposition?

(No audi bl e response)

CHAI RPERSON HI LL: AI'l right. [If I could have the
Appl i cant back to the table?

M. Avitabile, in terns of speaking to the, just
fromthe testinony that we just took, in terns of speaking
for like the parking, or the noise, or being a nuisance.
What's you all's plan?

MR AVITABI LE: Sure, so we drafted the condition
to essentially deal with that issue. We had reservation
ourselves at first about offering up this parking lot to the
community for general use, because we were concerned that
people m ght |eave their cars there. And then the doctors
and patients using the parking ot wouldn't be able to use
it.

So, what the condition essentially says is we'll
make it available. [|'ll have a sign that's posted and says
what the hours are. But if it becones a nui sance, either
because of public safety, trash, noise, all of the concerns
that M. Schwartz identified, we'd --

CHAI RPERSON HI LL: Where's that in the condition?
l"msorry, I'mjust trying to find you?

MR, AVITABILE: It's Condition 4B.

CHAI RPERSON HI LL: Ckay, thank you.

MR AVITABILE: It essentially says, if there are
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I ssues we have the ability to termnate it, and stop
provi ding the parking. And we just have to |l et the ANC know
that we stopped doing it. And they understood. And they
agreed to this. This was in their resolution as well. This
understanding that we try it out. W'd see if it works. And
If it works and every one does what they're supposed to do,
that's great.

But if it becones a problem we stop doing it.
And it's largely because of the concerns that were expressed
by M. Schwartz and sone of the other residents that are
i mredi ately nearby. | nmean | think you have to understand
t he Takoma Cohousing Vill age. It's right up against this
parking lot on the other side. And so | think they're
particularly sensitive to that use.

CHAI RPERSON HILL: Ckay. Al right. The, and
"1l let nmy fell ow Board Menbers coment in a minute, but |
just want to run through this. And then the offer fromthe
Takonma Theater Conservancy for, you know, help with the
museum and things like that. You' d be anenable to that?

MR. AVI TABI LE: Yes, that's Condition 3, which
allows for that. It would allow, it's on the front side of
the page. W'Il allowthemto incorporate --

CHAl RPERSON HI LL: Ckay.

MR AVITABILE: -- their nenorabilia --

CHAI RPERSON HI LL: | got you.
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MR AVI TABILE: -- basically into the front of the
bui | di ng.

CHAI RPERSON HI LL: GCkay. And then the |ast one
that I'm even going to naybe look for the Ofice of the
Attorney General to help wth in terns of I|ike this

di scussi on about bar, restaurant, tavern. Do you have any
t hought s?

MR.  AVI TABI LE: Sur e. So, Condition 2B, we've
done exactly what the ANC asked, which is a bar shall not be
permtted in either designated use space. We've said we
woul dn't, you know that, from a zoning perspective, a bar
woul dn't be allowed. And | think the concept of a bar is
mentioned in a couple of places in the zoning regul ations.
And t he Zoni ng Adm ni strator knows what a bar is.

Wth respect to the distinction of a restaurant
versus a tavern for licensing purposes, that's all the ABC
| aws, the ABRAwill determne that. And | think through the
ABRA process there's an opportunity for -- if an applicant
comes in and they're asking for a restaurant |icense that
woul d serve beer, wi ne, cocktails. Well then the ANCthrough
that process will be able to work with all the constituents
and say okay, that's fine that's what we want.

And if soneone tries to cone in and ask for a
tavern license, then people will be able to opine there. |

just don't think that this is the appropriate place to be
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putting a condition in that says, it wll be a space that
only has a restaurant |icense versus a tavern |icense,
because we'd really be encroaching in on ABC.

CHAI RPERSON HI LL: Ms. Nagel hout, do you know i f,
| can't renenber, | do think that bar was in zoning in
different places, or?

M5.  NAGELHOUT: Bar is one type of eating and
drinking establishnent nentioned in the zoning regs, so |
woul d agree with what the Applicant just said.

CHAI RPERSON HI LL: Ckay, all right. Does anyone
el se have any questions for the Applicant?

COMM SSI ONER  MAY: I'"'m having a little trouble
hitting the button. Just to clarify on that question of bar
versus restaurant. So, you're okay with not all owi ng a bar?

MR. AVI TABI LE: Correct.

COMM SSI ONER  MAY: And vyour contention is
essentially that a bar in the zoning regs is nore or |ess the
equi val ent of tavern under the ABRA regs?

MR. AVITABILE: |'mnot sure and | wouldn't want
to go down, because we don't --

COW SSI ONER MAY: We don't have tavern defined
ei t her.

MR. AVI TABI LE: Right, right, but | think a bar
Is pretty easy for the Zoning Adm nistrator to understand.

It's ause that's specifically nentioned. It's distinct from

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N N N N N DN P P P PP PP PR R
oo A W N b O © 00O N O O W N P+~ O©O

69

say, a restaurant.

COW SSI ONER MAY:  Ri ght.

MR. AVI TABI LE: And beyond that, you know, there
are probably gray areas where if it's a wne bar, but they

have a substantial food service, maybe it's considered to be

a restaurant for |icensing purposes. And rmaybe that
convinces -- we said we won't have a bar. | think beyond
that it'lIl be up to an --

COW SSI ONER  MAY: But | nmean the intention is
that you wouldn't have just a tavern?

MR. AVI TABI LE: Correct.

COMM SSI ONER MAY: O ni ghtcl ub?

MR. AVI TABI LE: Correct.

COW SSI ONER MAY:  Ckay.

MEMBER WHITE: |Is that aspect in witing at all,
or is that just gentleman's handshake?

MR. AVI TABI LE: | nmean it just says, well the
condition is there that says a bar shall not be permtted.

MEMBER WHI TE:  Ckay.

MR. AVITABILE: That's what the ANC asked for
That's what we put in.

CHAI RPERSON HI LL: Ckay, that's okay. | nean |
think that what | amagreeing with the Applicant in ternms of
the bar being nentioned in zoning. And what the Applicant

is stating for the witnesses that canme forward was that, you
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know, if this were again up for, and what seened to be sone
of the discussion -- it's not where we would be here
clarifying whether it had wine or beer, or whether it was a
restaurant.

The Applicant is stating that they are not going
to have a bar, nightclub. That's not their intent. But then
the ANC woul d have an opportunity through the ABRA process
to go through the licensing. And so that's when they'd have
t hat opportunity.

You can cone on forward Ms. Geen, if you |ike.
| mean | think, if you're going to restate just what you j ust
stated --

(OFf m crophone comment)

CHAI RPERSON HI LL: Then okay, you can conme on
forward, Ms. Green. Just give ne a second. You have to just
state your name again in the m crophone, | think.

M5. GREEN: Thank you for your indul gence. I
appreciate this.

CHAI RPERSON HI LL: That's all right. W're just

trying to -- they seemto be on the sane pages as with you.
So, I"'m-- but go ahead.
MS. GREEN: Wll, the reason I, | was a

comm ssioner for about twelve years. And | spent a | ot of
time at ABC. Al day, nany days, there were days | was there

-- it was just a long tine.
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CHAI RPERSON HI LL:  Ckay.

M5. GREEN:. And it was very frustrating because
In ny experience, the ABC Board at this point will nake
anything into a tavern, seriously. The comunity shows up
and it's --

CHAI RPERSON HI LL: Well, Ms. G een | just have to
I nterrupt you for one second. W have your testinony. W've
listened to you. |'mnot necessarily disagreeing with you.

M5. GREEN. Ckay.

CHAI RPERSON HI LL: But you've heard what we're
going through with the Applicant, and now this is what the
ANC had agreed to in ternms of, your ANC agreed to this.

M5. GREEN: | under st and.

CHAI RPERSON HI LL: And so, |'mkind of, we as the
Board are putting ourselves in place of where -- they went
t hrough the ANC process.

M5. GREEN: | under st and.

CHAl RPERSON HI LL: So, | feel confortable, but the
Board will have an opportunity to also speak as well. But
pl ease conti nue.

MS. GREEN: Well, no |l don't nean to bel abor this
poi nt, except | know how difficult it is for comunities to
deal with the ABC Board. And this is a nonent of clarity
that can prevent a |l ot of future di scussions that can prevent

peopl e fromhaving to spend all day in the ABC Board, again
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and agai n. And it can be easier for Rock Creek because
they' Il know how to rent. And for the future tenants who
m ght want to rent the place, they'll know what they can do.

CHAI RPERSON HI LL:  Ckay.

M5. GREEN. Wthout a ot of, you know, tine and
energy and | egal fees.

CHAI RPERSON HI LL: Okay, all right. GCkay, thank
you.

MR AVI TABI LE: W woul d be anenable to adding
nightclub to that provision as well, if that provides sone
assurance. W want to be hel pful.

CHAI RPERSON HI LL: GCkay, all right. Okay does the
Board have any other questions or comrents?

MALE PARTI CI PANT:  No.

CHAlI RPERSON HI LL: Ckay, let's see. Al right,
then we'll go ahead and add nightclub to this condition
unl ess the Board has any ot her thoughts.

(OFf m crophone comment)

CHAI RPERSON HI LL: Bar/nightclub. Oay. Let's
see. |s there anything el se the Applicant would |i ke to add
at the end?

MR. AVI TABI LE: Not hing other than we thank you
for your tine.

CHAI RPERSON HI LL: GCkay, great. All right, |I nove

ahead and close the hearing. Is the Board ready to

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N N N N N DN P P P PP PP PR R
oo A W N b O © 00O N O O W N P+~ O©O

73

del i berat e?

(No audi bl e response)

CHAI RPERSON HI LL: Okay, woul d soneone el se |like
to start? |'ve been tal king all day.

VEMBER VH TE: Yes, | can start. So, you know,
this is a request, you know, for a special exception
designated use requirenent under Subtitle H 1101.1 and
1101. 3. You know, just in summary, |'mconfortable that the
standards have been net for the special exception for the
desi gnated use requirenent. As well as neeting the criteria,
t he general special exception criteria as well.

We' ve got support and recomendation from O fice
Pl anni ng. ANC 4B seens to be support as well. And there are
a nunber of conditions that DDOT has recomended in terns of
i ncorporating the TDM pl an.

And then we just spoke about a couple of other
condi tions, including provisions about no bar or nightcl ub.
They seem to be addressing sonme of concerns from the
residents regarding the safety of the parking lot. And just
keepi ng good controls over that, as well as setting up sone
type of historical nuseum type thenme that displays the
hi story of the Takoma Theater that has been a mmjor part of
that area for a long tine.

So, | would be in support. | think they did neet

the criteria.
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CHAl RPERSON HI LL: Okay. Anyone el se?

(No audi bl e response)

CHAI RPERSON HI LL: Okay, | also do think that the
Applicant has net its burden in terns of neeting the
standards for the special exception. | do want to again
mention the conditions that are i n Exhi bit Nunmber 44, as wel |
as now changing the one condition to add a bar/nightclub
shall not be permtted in either designated use space.

| also want to clarify for, you know, the
W tnesses again, | understand where you're coming fromin
ternms of what you're trying to do. And | guess where |, and
again the Board can kind of junp in if they have -- it kind
of just takes ne all the way back to the ANC neeti ng.

And kind of discussions and where | feel a
little unconfortable as to changing things that have gone
t hrough the process. So, that's why | get to where, you
know, the tavern, restaurant and things.

But so, |I'm also confortable wth why the
Appl i cation shoul d be approved. | also agree that the Ofice
of Pl anni ng has done a good job in providing their analysis.
It is nice to hear that, you know, the conmunity is in
support. However just as with any new devel opnent, kind of
weary about certain things that mght be comng into their
nei ghbor hood.

But with that, I'd go ahead and nmake a notion to
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approve Application Nunber 19681 as capti oned and read by the
Secretary, including the conditions in Exhibit Nunber 44, and
changes | nentioned to be, to include bar/nightclub shall not
be permtted in either designated use space. And ask for a
second.

COW SSI ONER MAY:  Second.

CHAI RPERSON HI LL: Mdtion is nmade and seconded.
Al those in favor, aye?

(No audi bl e response)

CHAI RPERSON HI LL: All those opposed?

(No audi bl e response)

CHAI RPERSON HI LL: Mbdtion passes, M. My.

MR MOY: Staff would record the vote as four to
zero, to one. This is on the notion of Chairman H Il to
approve the Application for the relief being requested, al ong
with the conditions as he has just cited in his notion
Second of the notion Vice Chair Hart. Also in support M.
Peter May, M. Wiite, a Board seat vacant. The notion
carries.

CHAI RPERSON HI LL: M. My seconded.

MR MOY: OCh, it was M. May, oh. My apol ogy.

CHAI RPERSON HI LL: And a summary order, M. Moy?

MR, MOY: Yes.

CHAI RPERSON HI LL: Ckay, thank you all very nuch.

kay, so just for everyone else that's here, we
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only have one case left. So, I'm just going to assune
everyone's here for that. W are going to take a | unch break
because | think the case is going to go fairly long. So,
we're probably going to get back here, you know, we m ght
take 20 m nutes, 25 m nutes.

We shoul d be back by -- | would get back here by
11: 50, just to be safe. But we probably won't get back here
until noon. So, let's -- yes, there you go. Thank you.

(Wher eupon, the above-entitled matter went of f the
record at 11:33 a.m and resuned at 12:08 p.m)

CHAI RPERSON HI LL: Al right, M. My, you ready?

MR, MOY: Yes, sir, thank you. Gkay, by my cl ock
we have 12:08. W' re convening the public hearing. And I
believe this is the | ast case for the day on today's docket,
M. Chair. That would be Application Number 19659.

This is the Federation of State Medical Boards as
anended for special exception fromthe use provisions under
Subtitle U, Section 203.1N. This is what has been captured
and advertised, to use the existing residential building as
an office for a nonprofit organization in an R 3 zone. They
have prem ses at 2118 Leroy Place, NW Square 2531, Lot 49.

To get you started, M. Chair, on Decenber 6th,
2017, the Board granted party status to t he Sheri dan- Kal orama
Nei ghbor hood Council and the Sheridan-Kal orama Hi stori cal

Association. And | believe they're represented by Counsel.
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Recently filed on January 15th of this year, 2018, there was
a filing for a request for party status by a Frederick
@Quinee, GUI-NE-E And that's under Exhibit 104.

Al so before the Board are prelimnary matters on
noti ons. There is a SKNC notion to consolidate and, |
bel i eve, al so to postpone pendi ng an appeal , upcom ng appeal
whi ch has not been schedul ed. This is under Exhibit 111,
111. And you know what, | think I'Il stop there, because

there were sone other filings addressing this potenti al

appeal .

CHAI RPERSON HI LL: Ckay, great. Thank you, M.
Moy. |If you could please introduce yourselves fromny right
to left?

MR, SULLI VAN: Thank you, M. Chai rman and nenbers
of the Board, ny nane is Martin Sullivan from Sullivan and
Barros on behal f of the Applicant.

M5. WLSON: Alexandra WIlson from Sullivan and
Barros on behal f of the Applicant.

MR. FI SH: Eric Fish, senior vice president of
Legal Services for the Federation of State Mdical Boards,
that is the Applicant.

CHAI RPERSON HI LL: Was it Fish? |Is that what --

MR FISH Fish, F-1-S-H sir.

CHAI RPERSON HI LL: Ckay, thank you. All right.

s M. Guinee here? Wuld you m nd stepping forward pl ease?
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And you can just take any seat, it's fine. Let's see, so has
everyone here been sworn in?

(No audi bl e response)

CHAI RPERSON HI LL: Ckay. So M. Q@iinee, 1s it
Qui nee?

MR GU NEE: It's Quinee, Guinee.

CHAI RPERSON HI LL: And |I'm sorry, if you could
I ntroduce yourself for the record and where you |ive.

MR GUNEE: MW nane is Frederick W GCuinee.
live at 2121 Leroy Place, NW in Washington, D.C.

CHAI RPERSON HI LL: All right, M. Guinee. So you
have an application in for party status. W already have
granted two applications for party status, both from
different associations, well, one froma council, one from
an association, that is represented by Counsel. And in
addition to that, your application is late in terns of your
request for party status. However, could you clarify for us

why you think you need to be granted party status?

MR, GUI NEE: Sur e. | didn't realize ny
application was late. WlIl, unlike anyone el se here today,
| am a direct neighbor. | live directly across the street
fromthe property. | actually relied on the zoni ng maps when
| bought ny property. 1 actually have viewed the com ngs and
goings and all the activities at the former Col onbian

Chancery building for four years.
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And | amin a position to dispute nost of the
assunpti ons, many of t he assunpti ons and t he
m srepresentations that have been nade by the Applicant. And
| understand a great deal about the street, the nei ghborhood,
and the character of both of those places. | also believe
that ny testinony woul d exceed the three mnutes that woul d
be ot herwi se allowed for a nei ghbor.

CHAI RPERSON HI LL: Ckay. M. Quinee, nornmally,
well, I shouldn't say normally. Oftentines in your request,
| think that it's sonmething that the Board m ght take up a
little bit nore. Let's see, we have two party status people
right nowthat | think woul d adequately serve the purpose of
representing your opinions.

However, unless the Board has any different
t houghts, | would be --- and that you were late to apply ---
| woul d be | eani ng towards denyi ng the application for party
status, however, taking into consideration when testinony
comes up, to allowyou a little bit nore tinme for testinony
and the Board will al so have further questions for you given
we do have your application in the record that we had read,
in terns of your party status request. But that would be ny
| eani ng. Does the Board have any difference of opinion?

(No audi bl e response)

CHAlI RPERSON HI LL: Ckay. So, M. Cuinee, then

we're going to go ahead and deny your party status request.
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However, when we get to the public testinony, we'll renenber.

MR GUI NEE: G eat. | appreciate that. Thank
you.

CHAI RPERSON HI LL: Thank you very nuch.

MR MOY: Ckay, so now there was a couple of
notions put forward by the party in opposition and if that
party or representative could cone forward, please.

M5. MAZO  (Good afternoon. Samantha Mazo of the
| aw firm of Cozen O Connor. |'mhere on behalf of both the
Sheri dan- Kal orama  Nei ghbor hood Council, which 1is the
Appel l ant in the pending appeal, 19719. But then |I'm al so
here on behal f of Sheridan-Kal orama Hi storic Association.

CHAI RPERSON HI LL: So, Ms. Mazo, you're not here
-- so you're not representing the Council for this case?

M5. MAZO Onh, for this case, for the pendi ng BZA
application, I amrepresenting ---

CHAI RPERSON HI LL: Both parties?

M5. MAZO -- both parti es.

CHAl RPERSON HI LL: Okay.

M5. MAZO. Bot h t he Sheri dan- Kal or ama Nei ghbor hood
Counci | and the Sheridan-Kal orama Hi storic Associ ati on.

CHAI RPERSON HI LL: Ckay. So could you go ahead
and pl ease explain your notion again?

M5. MAZO. Just so I'mclear, the notion regarding

the ---
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CHAI RPERSON HI LL: The conbination, | believe it

was.

M5. MAZO Oh, sure. So in sum there is a
factual issue that has to be determined. And it pertains to
the applicability of +this particular association, the
Federation of State Medical Boards, and its conpliance with
the zoning regulations' definition of a nonprofit
or gani zati on. There's also another threshold issue in
regards to the ability for the zoning requirenent that this
be an existing residential building for the special exception
to apply.

There was sonme back and forth with the zoning
adm nistrator as to this question. And M. Tandro's here
from DCRA, but ny understanding is that there was the
guestion about this issue, in terns of an interpretation of
t he zoni ng reqgul ati ons, was posed to t he zoni ng admi ni strat or
by the Ofice of Planning on or about January 12th.

At that point, the zoning adm ni strator responded
in one email to that request. Subsequent to that, there was
sonme additional information provided by the Applicant. Then
the zoning adm nistrator, through M. Tandro, responded to
that information. And that second response, which we have
called the January 18th decision, was, in our opinion, an
appeal abl e decision by the zoning adm nistrator that was a

final decision.
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However, so the Board is aware, SKNC s position
on this appeal, as well as on this particular application,
Is that the nost inportant thing is for the Board to hear and
to address these specific threshold i ssues as to whether or
not this particular Applicant is even eligible for the
speci al exception that they are seeking.

And so whether the Board takes that issue up
t hrough an appeal or takes the issue up as part of evidence
that's heard in this hearing, which we are prepared to go
forward today, and to present that evidence, quite frankly,
SKNC, ny client is agnostic to that.

The nost inportant thing is, fromour position as
well as fromthe Ofice of Planning, and indeed from DCRA,
is that the Board hear and consider all the facts in regards
to FSMB's ability to satisfy the zoning regulation's

definition of a nonprofit organi zati on and that whet her that

deci sion, again, is made through an appeal --- sorry.
CHAI RPERSON HI LL: That's okay. |'m just trying,
to Mazo, | agree with sonme of the threshold question issues

that you' re speaking to, and | was just trying to understand,
again, the reason for us to consolidate. | think you did
explain that. And then the other nption was that, if we
didn't consolidate, to postpone. Was that correct?

M5. MAZO Well, actually the notion to postpone

actually cane fromDCRA. It didn't cone fromus. W filed
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an appeal, I'msorry, SKNC filed an appeal of the January
18t h deci si on. After that, DCRA filed a nmotion to dism ss
t hat appeal or, in the alternative, to postpone the appeal.

CHAl RPERSON HI LL: GCkay, that's okay. All right.

M5. MAZO It was a kind of back and forth.

CHAI RPERSON HI LL: That's good, that's good. And
by the way, | love this, because |'m just trying to get
t hrough you guys until we get to all the people back there.

M5. MAZO | hear you.

CHAI RPERSON  HI LL: So your notion was to
consolidate. Okay, and | understand the reasoni ng why. M.
Sul livan, do you have any response to that notion?

MR, SULLIVAN: | don't see howyou can consol i date
two different procedures. One's an appeal, one's a speci al
exception, two different parties.

So | think the real issue is whether or not those
threshol d i ssues are the province of the BZA or are they the
provi nce of the zoning adm ni strator revi ewabl e by the BZA?
So they're either part of the special exception case or
they're a pre-certification issue that's appeal able and
revi ewabl e by the Board. Either way, there can't be an
appeal for this reason, in ny opinion.

CHAl RPERSON HI LL: Ckay.

MR, SULLI VAN: That's the province of the BZA

And then you hear it as part of the special exception. |If
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it's reviewable, I don't know that the zoning adm ni strator
made a decision that's appeal able at this tine.

CHAl RPERSON HI LL: Okay, okay.

MR, SULLI VAN: Because we're kind of anbival ent.

CHAI RPERSON HI LL: Okay, that's all right.

MR, SULLIVAN. W don't ---

CHAI RPERSON HI LL: Okay, that's all right.

(Si mul t aneous speaki ng)

CHAI RPERSON HILL: | was just curious if you had
a cooment. Al right.

COW SSI ONER MAY:  May | just --

CHAI RPERSON HI LL: Yes, please.

COMM SSI ONER  MAY: | just wanted to ask M.
Sullivan, | nmean, effectively, by taking up the case that's
before us today, wouldn't it render any ki nd of appeal noot?

MR SULLIVAN: | think it woul d.

COMWM SSI ONER  MAY: Not that I'm a |lawer and

really know t he | egal neani ng of nobot but, you know, | watch

TV.

(Laught er)

MR, SULLI VAN:  Yes.

COMM SSI ONER MAY:  It's just no | onger rel evant,
ri ght?

MR. SULLI VAN: | think so, because | think the

Board is inplying or ruling that, because we're considering
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this now, we think it's within the province of the special
exception. And | certainly wouldn't want to do it tw ce.
| wouldn't want to have the Board do it and then, when the
zoning adm nistrator issues a building permt a year from
now, that then they appeal it and say, oh, it wasn't really
a Board issue after all.

COW SSI ONER MAY:  Yes, | agree wth you.

CHAI RPERSON HI LL: Yes, okay. Ckay, so --- no,
that's okay -- | know where | am And | don't think that,
well, first of all, I don't think we have an appeal before

us. And so | don't think that it's sonmething that | would
be confortabl e consolidating. Does the Board have any ot her
t hought s?

MEMBER WHI TE: | don't think the appeal is right
to be heard. Fromwhat | understand, it's still kind of in
t he processi ng phase of things. And regardless of that, |
don't see how we can consolidate those two issues.

CHAl RPERSON HI LL: Ckay.

MEMBER WHI TE: Those two cases.

CHAI RPERSON HILL: Ckay. Then | would nove we

deny the notion to consolidate. Because then, does anyone

have any ---

(O f the record conments)

CHAI RPERSON HI LL: Ckay, is everyone fine? GCkay.
So we've done that. So now we're going to hear the case.
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And | understand you're, | nean, all these people are here,
| assune we're ready to go.

M5. MAZO Qur side is absolutely ready.

CHAI RPERSON HI LL: Okay. All right, great. So --

(Of the record comments)

CHAI RPERSON HI LL: Hold on one second. Gve ne
one second. M. My?

MR MOY: |'massum ng, fromthe staff side, that
was a consensus of the Board to deny the ---

CHAI RPERSON HI LL: Yes. Sonetinmes, M. My, |'m
sorry, I'mnot sure --

( Si nul t aneous speaki ng)

CHAI RPERSON HI LL: -- what | get to do on
consensus and what | get to do by a notion.

MR, MOY: It's your choice.

CHAI RPERSON HI LL: We denied the party status.
That nuch | recall. And so | could nmake a notion to deny.
And 1'Il go ahead and nmake it now. |I'Il nake a notion to
deny the notion to consolidate the appeal and this
application and ask for a second.

MEMBER WHI TE: | second.

CHAI RPERSON  HI LL: Motion's been nmade and
seconded. All those in favor, aye?

(Chorus of ayes)

CHAI RPERSON HI LL: Al those opposed?
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(No audi bl e response)

CHAI RPERSON HI LL: Motion passes, M. My.

MR MOY: Staff wll record that as four to zero
to one, your npotion, seconded by Ms. Wite.

CHAI RPERSON HI LL: Ckay, great. Al right. So
are we finished wwth everything prelimnary, M. My?

M. MAZO Chairnman HIIl, can | ---

CHAI RPERSON HI LL: Sure, certainly.

M. MAZO -- just nmake one nore not really
prelimnary issue but just to raise it to you? You had
indicated, | think, twice that M. QQuinee' s party status
request was untinmely. But | actually don't believe that to
be correct. And pursuant to Subtitle Y, 404.3, a request for
party status only has to be filed 14 days before a heari ng.
And that woul d have been January 18th. So he filed that in
advance of the party status request.

CHAI RPERSON HI LL:  Ckay. | was just given the
information that it was untinely. | don't know if --- M.

Moy, woul d you agree with Ms. Mazo?

MR, MOY: Just a second, M. Chair. "1l cone
back to that. | just want to double check the original
schedul e.

CHAI RPERSON HI LL: Okay. So we'll conme back and
address that issue. But | do think that, even if it were
tinmely, | believe we woul d have denied it. But | appreciate
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that clarification.

M5. MAZO Yes. | have no problemw th that. |
just wanted to nake sure the record was ---

CHAI RPERSON HI LL: No, that's great.

M5. MAZO  Thanks.

CHAI RPERSON HI LL: Ckay. So we're going to go
ahead and nove forward with the hearing. And so what that
means is that the Applicant will have tine to nake their
case. And just so everyone here understands, and | also
remenber the order of things, so the Applicant's going to
present their case. The party in opposition will have an
opportunity, as well as if the ANC is here, because the ANC
is a party to the application. Is the ANC here by any
chance?

(No audi bl e response)

CHAI RPERSON HILL: Ckay. So then the party in
opposition, the party status in opposition wll have an
opportunity to cross the testinony that was provi ded fromthe
Applicant. Then we will go to the Ofice of Planning and,
if there were the ANC here, the ANC or any other parties, the
Applicant and the party in opposition wll have an
opportunity to cross the O fice of Planning.

W will then hear fromthe party in opposition.
And the Applicant will have an opportunity to cross the party

in opposition. And then we hear w tnesses and all of that
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fromthe party in opposition. And then also we'll open this
up to public testinony. And public testinony, again, neans
that if you're in support or in opposition, you'll have three
mnutes to testify.

And then we will go back to --- nornmally there's
not necessarily conclusions for the --- oh, no, I'msorry ---
then we will go to rebuttal. So the rebuttal will conme from
the Applicant again, and then there will be cross to the
rebuttal. And then we will, | think, I"'mtrying to think
where we're going to go when the public testinony cones.

And then there will be a conclusion fromthe ---
normally you don't give a conclusion to the party in
opposition but I, and usually the Board, I'd like to hear it.
So I'mgoing to give the Board an opportunity for a little
bit of a conclusion fromthe party in opposition. And then
the Applicant will have the | ast word and provi de concl usi on.
So that is at least ny intent of this roadnmap.

So that being said, M. Sullivan, we're going to
go ahead and start with you. And I'mgoing to go ahead and
ask you how nmuch tine you think you m ght need.

MR. SULLI VAN. Thank you, M. Chair. And | have
a question about that. Wuld the Board be interested in
considering and hearing discussion on the two threshold
| ssues separate fromthe case in general, so as to not have

t hose i ssues bei ng weaved t hroughout the whol e?
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| think it will be easier to do it that way, in
whi ch case we have a certain presentation for that. And then
| i magi ne we m ght have sone di scussion back and forth, and
then we would get into the substantive case.

CHAI RPERSON HI LL: | don't know. | mean, --

MR SULLIVAN. O do we just go?

CHAI RPERSON HI LL: -- | would just hear it all
t oget her.

MR, SULLIVAN: Ckay.

CHAI RPERSON HI LL: You know, and go ahead. I
mean, | think your threshold issues are --- it's good that

you clarify those, and you can go do that first and then go
right into your case. So | don't want to junp around from
back and forth, and back and forth in different aspects.

MR, SULLIVAN: Cxkay.

CHAI RPERSON HI LL: So go ahead and do the
threshol d i ssues first, then present your case. So | assune
t hat neans you're going to need nore tine. And so |'mgoing
to say 40 m nutes?

MR, SULLIVAN. Well, we mght need the whole ---

CHAI RPERSON HI LL:  The whol e hour.

MR SULLI VAN: -- hour that's allowed. But we ---

CHAl RPERSON HI LL: That's fi ne.

MR, SULLIVAN. -- we won't take any unnecessary

time --
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CHAI RPERSON HILL: It's okay. | had a bet as to

how I ong this was going to go. And so, you know, okay, so
we'll go ahead and give you the hour, okay.

MR SULLI VAN Thank you.

CHAl RPERSON HI LL: And we'll just take the hour,
and then obviously the party in opposition will also have an
hour. But, you know, and | say all this because we want to
hear, as clearly as we can, the argunents both in favor and
on the other side. So | was just trying to get a clock
goi ng. So, M. My, you want to put 60 m nutes on the cl ock?

And as far as the regulations go, M. Sullivan,
and Ms. Mazo, because you're here as well, the hour | always
get a little confused with it. Because there's, like, it's
an hour plus different aspects. It's not that your
presentation is an hour. But we'll put an hour on the clock.
Ckay, so you can start whenever you |ike.

MR MOY: M. Chair, before | start the clock ---

CHAI RPERSON HI LL: Sure, of course.

MR, MOY: -- while you were tal king | checked the
original schedule date for this application. And it was
Decenber 20th, 2017. So that woul d have been the threshold
date. This is regarding the party status --

CHAI RPERSON HI LL:  Yes.

MR MOY: -- date. So in other words, it's

untimely.
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CHAI RPERSON HI LL: I[t's untinely. Ckay, all

right. So that's at least that clarification. Al right.
Al right, M. Sullivan.

MR SULLI VAN: Thank you, M. Chair. W woul d
like to start with the two prelimnary issues that were
rai sed by the opponent, the first one being whether or not
the subject building at 2118 Leroy Place qualifies as an
existing residential building for purposes of the zoning
regul ati ons and for purposes of Section 203.1 of Subtitle U.

As you can see from our PowerPoint, t he
requi rement of 203.1 says that the foll ow ng usage shall be
permtted as a special exception. And that includes use of
exi sting residential buildings and the | and on which they are
| ocated by a nonprofit organi zation for the purposes of the
nonprofit organization.

The opponent's claimis that the subject buil ding
| ocated at 2118 Leroy Place is not an existing residenti al
buil ding, as such termis defined and interpreted by the
zoning regulations, and the DC Court of Appeals, and the
Board of Zoning Adjustnment. So the issue is what exactly is
meant by the phrase existing residential building.

The law, as affirmed by the Court of Appeals in
| anguage that could not be clearer, is that the phrase
existing residential buildings requires only that a structure

be residentially zoned, not that it be in actual use as a
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residence, in order to qualify for wuse by a nonprofit
or gani zati on.

And as they affirned that, the Court of Appeals
noted that no |ess than four previous BZA cases before the
subj ect case in that case held the exact sanme position that
the requirenent was that the building be in a residential
zone, not that it currently housed an existing residential
use.

| don't think I should have to go on any further.
I'"'m kind of incredulous that they're challenging this.
Because it's actually the sanme Appellant that was in the
Court of Appeal s case.

Their argunment seens to be that this Board shoul d
di scard the Court of Appeals opinion, discard previous BZA
deci sions, and nmke a different decision based on |'m not
sure what. Because they don't really give an alternative to
t hat .

It's quite under st andabl e t hat exi sting
residential building would refer to the building being in a
residential zone. | don't think it's that ambi guous, but to
the extent it is, you have a Court of Appeals opinion that
could not be nore clear in defining what this is for us.

And in fact, it nakes no difference to the Zoning
Commi ssion's objective, in adopting these regul ations, that

preserving large residential buildings is that purpose. In

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N DN N N N DN P P P PR,
oo A W N BB O © 00 N O 00 W N P+ O

94

fact, | think the opponents would agree that a property
containing an existing residential use wuld be a less
desired candidate for this relief. So the evidence on that
point is the zoning map. W are located in the R3 zone, we
are residentially zoned. W therefore are a resident --
exi sting residential building.

On the issue of nonprofit organization, |'d |ike
to turn it over to M. Fish to discuss that topic.

MR FI SH: Thank you, M. Chairnman and nenbers of
t he Board. The FSMB is a 501(c)(6) organization. As a
501(c)(6) organi zation, we carry out a charitable purpose in
support of our nmenbers. Qur nenbers are the 70 state nedica
and osteopathic boards that carry out the duties of state
governnent in the regulation of nedicine. Qur nenbers are
t heref ore nmenbers of governnent.

Nothing in the definition related to the zoning
regul ations clarifies that we nust be a 501(c)(3). And |
woul d argue that we would neet the test for a 501(c)(3) if
we so choose to be a 501(c)(3). However, at the tinme of
filing and registration in the 1960s, in 1966, we were a
501(c)(6). And there is sonme history of why the FSMB woul d
be filed that way. W are organized as a nonprofit, and we
operate as a nonprofit.

This Board has approved ot her non-501(c)(3)s to

get this sort of special exenption relief in a case involving
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the Delta Sigma Sorority, it's a 501(c)(7), as well as the

Nati onal | ndian Gam ng Associ ation which, |like the FSMB, is
a 501(c)(6).

This is not to say that there is a precedent. But
It Is not to say that we are automatically disqualified, as
| believe our opponents have suggested. This Board's
provenance is to decide whether the subject organization's
operations qualify as a nonprofit under the use of the zoning
regul ati ons.

It could not be any clearer than in our Articles
of Incorporations which state that the FSMB is organized
exclusively for the scientific and educati onal purposes and
its activities neet the follow ng ains. W study and
advocate policies, we aid our nenbers in their functions,
whi ch are governnental functions, we devel op |icensing examns
that are related to nedical education and the ability of
medi cal students to be licensed for full unrestricted
practice of nedicine, and we advocate with | egislatures and
ot her policy nmakers on these topics.

Agai n, our nonprofit status is clear in both our
Articles of Incorporation, and in the purposes, and for our
filing wwth the State of Nebraska. And we are a nonprofit
under the State of Nebraska. There are questions about
whet her the FSMB is a 501(c)(3), a 501(c)(6), if we have a

charitabl e purpose, if we are educational, all of these have
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been rai sed by the opponents.

Agai n, I wi | | poi nt out t hat 501(c) (3)
desi gnations state that an organi zati on nust be organi zed for
charitabl e purposes. Now, an i ndividual organization nmay
choose to be a 501(c)(3) for several threshold issues
I ncluding the acceptance of public nonies or individual
noni es that woul d be used, that would be tax-deductible or
tax exenpt for that individual. The FSMB does not raise
funds from the general public. Therefore, getting the
501(c)(3) designation is not that inportant to our
or gani zat i on.

Again, our conmon business interests for our
menber Boards is the functioning of governnent. Qur
charitable interest is to hel p our nenbers fulfill that goal.
And it is the assistance of the functions of governnent that
constitutes the charitable function under 501(c)(3) as well.

As again | stated, we could be a 501(c)(3) if we
choose to, we are a 501(c)(6) that would neet these tests.
W woul d al so neet the tests that are in the DC regul ati ons
that we are an educational and scientific organization.

On the purposes of the education, the FSMB is
i nvol ved in both individual instruction and the instruction
of the public. W are accredited by the Accreditation
Council on Continuing Medical Education as a continuing

nmedi cal education provider. W are currently partnering with
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the DEA to host nmultiple Iive conferences in 2018 throughout
the United States to educate individual practitioners on
opi oi d abuse. The FSMB al so hosts in-person and other
educational activities.

On the matter of the instruction of the public,
t he FSMB hosts neetings, our annual neeting, and our neeting
for Board attorneys that are neant for the education of these
I ndi viduals. And they are also open to the public. W host
webi nars and round tables that are done via tel econference,
again, open to the public in nmany cases.

We al so publish a journal, a Journal of Medical
Regul ati on, which discusses in an acadenm c setting -- it's
a peer-reviewed journal -- the issues related to nedical
educati on and nedi cal regul ation. Qur staff nmenbers have had
articles published in the New Engl and Journal of Medicine,
the Journal of the American Medical Associ ation, and ot her
scholarly journals. Again, these point to the fact that we
both neet the tests of scientific and educational purposes.

It was al so raised by the opponent that the FSVB
is not a 501(c)(3) or 501(c)(6), because we | obby. Now,
| obbying is a very specific term under Senate disclosure
rules. W are engaged in advocacy for which we nust file
| obbyi ng di scl osures, the sanme as 501(c)(6)s and 501(c)(3)s.

There is a question if we operate exclusively for

t hi s non-exenpt purpose. | would say organi zed and oper at ed
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exclusively neans that the issue of |obbying nust be
substantial in nature. The FSMB's activities related to
advocacy, which qualify as | obbying under Senate disclosure
rules, would neet the test of the | RC 501(h) which says that
advocacy i s not substantial in nature.

Qur yearly expenditures under Senate disclosure
rul es are $400, 000. And that's out of a budget of around $30
mllion. That's one percent of our budget. Under I RS
regul ati ons, that does not constitute a substantial part of
our organization's activities, therefore we are still a
charitabl e organi zati on.

| al so note there that nunerous organi zati ons who
are 501(c)(3)s engage in |egislative advocacy including the
Anerican Association of Medical Colleges and our sister
organi zation, the National Council of State Nursing Boards.
So 501(c)(3)s file |obbying disclosures, 501(c)(6)s do as
well, because that is a Senate term that we use. But our
activities, if youlook at what we are organi zed and pur posed
for, are the advocacy around our educational and charitable
pur poses.

There was also a question about the issue of
private inurenent. The FSMB does not inure private
i ndi vi dual s. That is prohibited for both 501(c)(3)s and
501(c)(6)s. No nmenber board receives private i nurenment. The

FSMB does provide reasonable conpensation to its board of
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directors, but that is allowable under both the Nebraska
Nonprofit Corporation Act and under Treasury regulations.
On a regular basis ---

CHAI RPERSON HI LL: M. Fish?

MR FISH Yes, sir?

CHAI RPERSON HILL: I'mjust going to ask, what's
I nurement ?

MR, FISH: That would be that we take sonme of our
revenue and give it to a private individual or to a nenber
or gani zati on.

CHAI RPERSON HI LL: Ckay, thanks.

MR. FI SH: It would be sort of a paynent, or a
wage, or sonething to that effect.

CHAI RPERSON HI LL: Ckay, thank you.

MR, FISH As | was stating, M. Chair and nenbers
of the Board, we do allow for Board conpensati on. Menmber s
of our Board, our chair, chair elect, and past chair, receive
conpensati on, because they take tinme out of their private
practi ce schedul es. But that is allowable under Treasury
regul ations, and it is reviewed annually by nyself, and our
Fi nance Conm ttee, and our Conpensation Conmttee to ensure
that we qualify with the I RS code.

MR, SULLIVAN. M. Fish, | just have a couple of
guestions to ask. So are you saying that the mssion or

primary activities of FSMB are included in the term
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chari tabl e?

MR FISH. They are. Wat you see on your Sscreen
right here is taken from the IRS where they talk about
charitabl e as the advancenent of education or science. But
it also includes the | essening of the burdens of governnent
as it relates vis a vis our nenbership, who are nenbers of
gover nnent and agenci es of governnent, working with themfor
best practices and to provide for better policies. And, for
exanpl e, taking away sone of the regul atory burdens they face
woul d be | essening the burdens of governnent.

MR,  SULLI VAN Thank you. And regardi ng your
comrents about | obbying, just to be clear, so what you're
saying is the anount of | obbying that is done by FSMB falls
below the threshold that would take it out of that
exclusively --

MR, FI SH: Qut of the IRS codes, the anmount of
| obbyi ng that we do do makes us have to file with the Senate
and House about a discl osure.

MR, SULLI VAN: And you' re sayi ng you could qualify
as a 501(c)(3). And why don't you?

MR FISH That is a choice ---

MR, SULLIVAN. Wiy don't you?

MR.  FI SH: -- again, that is a choice that
organi zati ons nmust make. The 501(c)(3) designation carries

with it, as | talked to, sone advantages if you are taking
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I n private donations. But the FSMB, because it does not do
so, falls without -- does not need that exenption.

MR SULLI VAN Thank you.

VI CE CHAI RPERSON HART: And M. Sullivan, and |
don't know actually, M. Fish, if it's you, are you required
to register with a local DC governnent, and say, as a tax
exenmpt ---

MR Fl SH: W are a Nebraska nonprofit
cor por ati on. And our headquarters is in Texas, in Euless,
Texas. So for things such as sales tax, our headquarters is
our filing. It would be filed with the state of Texas.

VI CE CHAI RPERSON HART: And so there is no
requirenment, |I'm also asking M. Sullivan, there is no
requi rement for you to file any of that here? And |'mj ust
maki ng sure that that's ---

MR FISH It's ny understanding we do not need
to file that, sir.

VI CE CHAI RPERSON HART: And that you have not?

MR FISH Correct.

COMM SSI ONER MAY: Can | ask a followup to that?
s there a --- | don't know if you own property now in the
District of Colunbia, but if you, well, you purchased this
bui |l di ng, right?

MR. FISH. W purchased that.

COMM SSI ONER MAY: But are you subject to property
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t axes?

MR FISH W are. Apparently we are subject to
property taxes. If we nove forward, we would | ook at the
various state and district rules related to property taxes
and a nonprofit.

COW SSI ONER MAY: So if you were a 501(c)(3),
woul d you not be subject to property taxes?

MR FI SH: The IRS definition, vis a vis state
regul ati ons, vary. There are 501(c)(3)s that would not
receive a property tax exenption.

COW SSI ONER MAY:  In the District?

MR.  FI SH: In the District. And there are
501(c)(6)s that would. 1It's a local deternination based on
the standards set forth under District law. But under IRS
rules, they're treated the sane.

COWMM SSI ONER MAY:  Right. So under the District
rul es though, you currently would have to pay taxes on it or
do have to pay taxes onit. Do you, | nean, is that because
you haven't attenpted to get the exenption fromthe District?

MR.  FI SH: That is correct, we have not yet
attenpted that exenption.

COW SSI ONER MAY: kay. And have you, | nean,
do you intend to do that?

MR FISH It would be worth considering, given

the property. And we would |l ook to conply with the rul es and
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regul ati ons of the District.
COW SSI ONER MAY: R ght. Do you think that you
woul d conpl y?

MR FISH M. My, | haven't ---

COW SSI ONER MAY: | know |I' m aski ng you ---
MR FISH -- looked clearly at those rules and
regul ati ons. But | would think that, as our organization,

our uses of the property and the type of organi zation that
we are, we woul d probably conply, given ny know edge of ot her
| ocal iti es.

COMM SSI ONER MAY: | would think. Are you or M.
Sullivan aware of other simlarly --- organizations wth
sim | ar purpose gaining such exenptions?

MR, SULLI VAN: M. My, it's not ny area. My
recollection of that requirenent is that the charitable
purpose or use be primarily focused on local targets. So
there are a nultitude of 501(c)(3)s that could not qualify
for exenption fromlocal property tax if they are national
charities and not -- it's ny recollection. It could have
changed. | nean, | dealt with it ten years ago on an issue.

COW SSI ONER MAY:  Sure.

MR, SULLIVAN. So that -- it's a very different
test. And it's very likely that the large nmgjority of the
national 501(c)(3)s or (c)(6)s that are based in DC or have

offices in DC probably don't conply and actually do have to
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pay property taxes.

COW SSI ONER MAY: Al right. Thank you.

MR SULLIVAN: | want to sunmarize the property
tax issue briefly. Wat you heard was that the Applicant
qualifies. Under the articles of incorporation, they are
organi zed for the purpose of educational and scientific
purposes. And their primary m ssions are educational and,
in fact, are also charitable under the IRS interpretation
that one of the charitable purposes is | essening the burden
of governnent.

And as you will hear later in the presentation on
t he special exception, that is the primary critical m ssion
of the FSMB. So if there's any questions, |'ll be happy to
answer them But that's what we have for that argunment. And
we reserve the right to have sonme rebuttal testinony or
evidence in response to anything that we hear from the
opponent .

CHAI RPERSON HI LL: Okay. | guess, in this area,
does the Board have any questions that they're |ike further
clarification upon?

(No audi bl e response)

CHAI RPERSON HI LL: Ckay, M. Fish, again, what's
your role there at the organi zation?

MR FISH [|I'mthe Senior Vice President of Legal

Services, basically the General Counsel.
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CHAI RPERSON HI LL: Okay. And again, and there's

a lot of slides that we're going to be going through and
probably a lot of things we're going to be | ooking at agai n.
But again, you know, you all do file as a nonprofit.

MR, FISH  Yes.

CHAI RPERSON HI LL: Under the 501 (c)(6), right,
okay. Al right. M. Sullivan, you can conti nue.

MR SULLI VAN Thank you, M. Chairman. |'d |ike
to get into, excuse ne, once we're beyond the threshold
I ssues, into the issues of the special exception relief
itself.

We're here today on behalf of the Federation of
State Medical Boards, the Applicant, to request the Board's
approval to use the property | ocated at 2118 Leroy Pl ace for
use by FSMB, a nonprofit organization, as office space for
15 to 20 staff. W have been |ooking forward to this
opportunity. There's a sense of a need to set the record
straight, if you will, or to explain to the Board and to
everyone here what FSMB is all about and what this proposed
use really invol ves.

| think when you renove all of the excess passion
or fear caused by this proposal, in the end you'll see a
rather sinple, and straightforward, and unconplicated
application. | wll, of course, have nore detail on that

part, including how we neet the special exception test, but
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I'"d like to start with Dr. Chaudhry, the CEO of FSMB, and

have himintroduce the Board to the FSMB. Thank you.

MR CHAUDHRY: Thank you, M. Sullivan. Good
norning, Chairman Hill. My nane is Dr. Humayun Chaudhry.
| amthe president and CEO of the Federation of State Medi cal
Boards. I'mdelighted to speak to you for a few mnutes to
give you a little background and history on our organi zation
and then to continue with the discussion.

As you heard from M. Fish, our senior vice
presi dent, about our status as a nonprofit, | won't go into
t hat t oo nuch, al though to enphasi ze the point that while the
nation's state nedical |icensing boards that I|icense and
di sci pl ine doctors and physician assistants, for the nost
part, have been around since before the nation was founded,
when they were Col onial |icensing boards.

In 1912 the state boards decided to get together
to create the Federation for a variety of reasons, chiefly
to share best practices, to educate each other, and to
streamnl i ne t he process by which state governnents |icense and
discipline doctors wunder the tenth amendnent of the
Constitution,

W have 70 boards. This is an abbreviated
organi zational chart. Each of the licensing boards in the
USterritories and the US states has a del egate. They el ect

our board of directors, we have about 15 board of directors.
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They sel ect the CEO

| have been the CEO for nine years now at the
FSMB. And under ne are 168 enpl oyees, full tine enpl oyees,
the bulk of them 160 of them are in our Euless, Texas,
office which is right near Dallas, Texas. And over the | ast
nine years, we have had now, a total of eight full tine
enpl oyees is how many we have right now. Qur units, our
areas of interest are education, advocacy, assessnent
services, as you've heard, finance, and operations, and
| egal .

In brief, our vision and m ssion is to support our
state licensing boards. So our nenbers, we don't have
i ndi vi dual nenbers, as such, of the FSMB. Qur menbers are
t he menber boards which are the state agencies set up by the
states and the territories.

Typically, board nenbers of each state and
territory are appointed by the governor or the authority of
the territory. Qur role, and our mssion, and vision is to
support the state boards so they can effectively do two
t hings, pronote quality healthcare and protect the public.
And so we provide whatever nmeans we can to do that.

This is a conplicated chart, and you don't have
to read every word, but just to give you an idea of sone of
our strategic goals for the next five years, which were

adopt ed by our board of directors and ultinately adopted by
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our House of Del egates, chief anong them right in the mddle

at the top, is support of our state nedical boards.

But other areas going around are advocacy and
policy | eadership, collaboration with rel evant partners. As
appropriate, we'll partner wth the Anerican Medi cal
Associ ation and other organizations that do simlar things
as appropriate. Education is a big part of what we do, as
you heard, organizational strength and excellence as well as
data and research services.

We have a nationw de physician shortage, as you
know. We provide pretty specific information to our nation
and our states about how nmany physicians there are that are
| i censed. There are exactly 953,000 who are licensed, | can
tell you. And we also provide sonme denographic data and
di versity data that hel ps states nove forward i n that regard.

Just to give you a flavor for sone of our policy
initiatives and what kinds of areas we're looking at this
year, they include best practices. W have a work group
| ooki ng at best practices to nake sure the state boards are
streamining their services. Mny states and territories are
struggling with financial resources. And so whatever they
can do to streanline their services, we are happy to pronote
and support.

W' re al so educating nedi cal students, residents,

and physicians as well as the public about nedical
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regul ati on. If you hadn't heard of the FSMB before, you
woul d not be alone. A lot of people don't even know that
state boards exist. But they know they exist when there's
a problem when there's a problemw th the care that they've
recei ved, and they need sone recourse, and a conplaint is
filed.

But we're doing what we can to educate doctors,
not only about what happens when you get a conplaint, but
al so how do you avoid getting a conplaint in the first place
and how you pronote quality heal thcare.

O her areas are physician well ness and burnout,
prescription drug nonitoring progranms. You all know we have
a nationwi de epidemic with prescription opioids and with
her oi n. And we're providing counsel, working with our
partners at the CDC, and the FDA, and ot hers.

W also have a work group which was --
specifically we were asked to put this one together, the work
group on regenerative and stemcell therapies at the request
of Tennessee Senator Lanmar Al exander, an exanple of our
support, not only to the state boards but to Congress as
appropri ate.

This is a picture of our annual neeting. It is
held once a year, typically at the end of April. It's a
four-day neeting, 450 attendees, not only from all of the

states and the territories, but also fromnedical regul ators
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around the world who cone to | earn, who cone to share their
best practices, opento the public, heldin alarge hotel and
conference center.

We al so have board attorney workshops, two-day
nmeetings for the attorneys who serve on these state boards
to make sure they're sharing best practices as well. And
then there are other types of educational sem nars and
t el econferences as appropriate.

M. Fish nentioned sone of our publications.
These are peer reviewed journals. And we've been doing this
since going back to 1915, again, part of our education
m ssion. W al so publish in other journals, as you' ve heard.

Qur advocacy office, we've always been involved
in testifying in the nation's capital on Capitol Hll. But
in 2009, the Federation's board of directors felt it was
i nportant to have a full tinme presence. W began with one
full tinme enployee and, as you heard, nine years |later we
have eight full tinme enployees. W play an inportant role.
There's a lot of discussion in the nation's capital about
stat e-based regulation, |icensure. And so we serve an
| nportant purpose for our nenber boards.

There's a picture of nme, I'mthe one with the
green tie testifying before a House Commttee on Veterans
Affairs. The Veterans' Affairs Administration is one of the

agenci es at the federal I evel we're working with to nake sure
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that our veterans get the best of healthcare.

But the purpose of the Advocacy Ofice in DCis
to allow for regular neetings with nenbers of Congress and
the adm nistration, serve as the national honme for menber
boards, and to facilitate neetings, as well as to support
FSMB conmmittees and work groups fromtine to tine.

That's nme testifying at the DC Counci
which had a joint neeting with the DC Health Commttee on
matters local to the state and the District as well. I
showed this slide to point out that we're not just focused
on national i1issues, we're also focused on | ocal issues. I
travel a lot to the nation's state boards. |'"ve been to
al nrost every state in the nation, as well as to other
countries around the worl d where they do nedi cal regul ation.

Qur board of directors, as | said, are el ected by
the nation's state |licensing board del egates. They neet four
times a year. These are nostly physicians who are busy in
their practices, but have volunteered their tinme to support
this endeavor. W typically have one of those neetings in
the nation's capital. W've had that for a nunber of years,
typically md-February. In fact, we're preparing nowfor our
board neeting next week.

This coincides with a day of visits to Capitol
HIll to allow the board nenbers to neet wth their

Congressnen and Senators. |It's a four-day neeting, typically
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have about 25 attendees for this neeting, 15 board nenbers,
and about ten support staff, again, once a year for this
particular neeting in the nation's capital. But they neet
four tinmes a year to provide sone gui dance to how we at the
staff |evel should operate and functi on.

Just a couple of quick slides of what our
commttees and work groups look like. W don't have that
many, maybe a dozen or so commttees or work groups every
year, but they typically neet at | east once a year in person.
The conmmittees range in size fromten to 15 individuals,
menbers of state boards as well as sone of our staff.
Meetings are typically held on business hours and, again,
about two to three per quarter on average.

For every committee, we |i ke to have at | east one
nmeeting in person, not always but at |east once in person.
Al though we are recognizing the fact, because the state
boards keep telling us, that it's really hard to travel with
the work | oads. So we try to nmke tel econferences and
t echnol ogy avail able as often as possible. This past year,
we really spent a lot of time with that, and that's been
appreci at ed, not just audi o conferences but vi deo conferences
as wel | .

So I'"'m going to stop there and say, from the
Federation's Board of Directors, we val ue having a presence

in DC. W are excited about having a permanent presence
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through this property. W think it serves the needs of our
menber boards and the nation. And we think that it will do
soinawy that will not adversely inpact our adjoining our
nei ghboring properties.

Wththat, let neturnit back to M. Fish who can
talk a little bit nore about the property and our purchase
of it.

CHAl RPERSON HI LL: Ckay, Dr. Chaudhry?

MR. CHAUDHRY: Yes?

CHAI RPERSON HI LL: Just before, does anybody have
any questions for Dr. Chaudhry?

(No audi bl e response)

CHAlI RPERSON HI LL: Ckay. M. Sullivan, |
appreciate your framng the argunent as it's a very sinple,
straightforward argunent. This is a very thick presentation.
So I"mguessing it mght be not as sinple or straightforward.
" mjust kind of pointing out ---

MR, SULLI VAN: | think from here on out it's
conpl etely substanti ve.

CHAI RPERSON HI LL: GCkay. |'mnot sayingit's not.
| just --- I"'mjust providing a little bit of feedback and
pushback on it.

MR, SULLI VAN. Appreciate it, yes.

CHAI RPERSON HI LL: But | understand the fram ng

of the discussion. And it will also get framed, |I'm sure,
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on the other side.

MR SULLIVAN: No. Most of the thickness nowis
probably a function of responding to a ot of this.

CHAl RPERSON HI LL: Okay.

MR, SULLIVAN. So that should be official.

CHAI RPERSON HI LL: That's okay. Thank you.

COW SSI ONER MAY: M. Chai rman?

CHAI RPERSON HI LL: Yes?

COW SSI ONER  MVAY: | had one question for Dr.
Chaudhry. So you stated you have ei ght people working full
time in advocacy. And we saw a slide before that said
sonething |ike $300,000 spent on advocacy, or $400, 000,
$400, 000.

MR. CHAUDHRY: Yes.

COW SSI ONER  MAY: So does that include the
enpl oyees, and if so, how do you get people so cheap?

MR, CHAUDHRY: Ha, ha, ha, ha. 1'll let M. Fish

MR, FI SH: M. My, if | can respond to that,
because it is ny duty to file those disclosures with the
Senat e. Under Senate rules on |obbying that includes the
rent that we pay, sone of the space involved there, as well
as salaries for the individuals that are registered
| obbyi st s. W have two individuals who are technically

regi stered as | obbyists. Mself, | amin the DC O fice, but
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|"'mnot a | obbyist. | do not go to Capitol HII.

COW SSI ONER MAY:  Okay, so it's really just two
| obbyi sts and sone office space for that anmount of noney?

MR FISH Yes, sir.

COW SSI ONER MAY: Wi ch sounds nore like it. But
clearly, there's a bigger a portion of your budget that's
actually devoted to that cause, if not what you have to
report --

MR, FISH. Yes. The advocacy, in a general sense,
woul d be education and working with these nenber boards on
wor k groups and things. But for |obbying disclosure rules,
we follow those terns.

COMM SSI ONER MAY: Got it. Al right, thank you.

CHAlI RPERSON HI LL: Al right, M. Fish, please
conti nue.

MR.  FI SH: Thank you. And, M. Chair, |
understand that we do have a |l ot here, and | will go through.
My discussion really is to discuss the purchase of the
property, what the FSMB i ntends to use the property for, and
al so respond to sone of the critiques of the FSMB's outreach
to the nei ghborhood.

| think you will see that the FSMB has been, since
the purchase of this property, a neighbor who engaged the
community, who listened to sone of the concerns, responded

i mediately to the concerns. And also we are accepting of
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the conditions or the use of this property with conditions.

And | think after seeing, also, how Dr. Chaudhry
framed our organi zation, we are an organization that is a
benign use to a neighborhood. A few staff nenbers, a few
meetings would not be a detrinental use to the individuals.

Approxi mately 18 nonths ago, the FSMB Board of
Directors directed staff and our Finance Commttee to search
for a permanent hone for the FSMB. As Dr. Chaudhry pointed
out, we started with one enployee. W were successful in
servi ng our nenber boards. W grewin staff. W outgrewthe
space that we are currently in. It is a 2,000 square foot
place. W have a copy roomthat serves as a kitchen and a
break room W have a small conference roomthat we cannot
use to host these individual work groups that come in.

We | ooked at over 30 properties. And as with any
residential search, we |ooked all over the city, and we
| ooked at all the different types of properties. There were
brownst ones that were basically a vertical representation of
our current space that did not have the flexibility that we
woul d I'i ke. There were condos that were under devel opnent,
and there were also large properties, nuch like the 2118
Leroy property, and others that we consi dered. Sone of these
were in residential zones, but we believe that we fit the
description and the requirenents that are a part of that

exception.
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In July, the FSMB put in a bid for the property
which was listed at $3.5 mllion. Three bids were received
on that property. And you see on this slide a letter of
attestation from our |listing agent who, in direct
communi cation with the agent who was the seller's agent,
stated that there were three bids received, the FSMB's, a
foreign governnent, and a real estate devel oper. Know ng
that the DC market is conpetitive, we put in an offer with
escal ation cl auses. And the final sale price was $4.15
mllion.

You'l]l note that the real estate devel oper
continues to contact the FSMB about buying the property from
us. The real estate developer, if you go to his website,
servi ces comerci al properties and non-profit organi zati ons.
| think it's been alluded that there were other residential
buyers. | have shown now that our listing agent and the
comruni cati on have been froma real estate devel oper, and t he
other bid was froma foreign governnent.

The property itself was built in 1902. It was
originally a residence, but for nearly 70 years, it's been
an enbassy or chancery building, first the Hungarian
governnent, and then the Col unbi an gover nnent who had, up to
2015 when they started to condense all their operations, 25
to 40 enpl oyees at that | ocation.

The street itself, Leroy, is a mcrocosm of DC
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You have cultural institutions, you have non-profits, you
have enbassi es, you have residences, and you have a hotel.
This is a street that is unlike other parts of the Kal orama
district. And you see that the surrounding area is very
different than just a purely residential zone. It is 75
percent residential, but it is 25 percent non-residential.

The existing space was listed as --- and this is
fromthe listing agent's page --- as it could have been an
enbassy. It was showcased that it was an enbassy, enbassy-
size roons. It was |listed at 27 bedroons, three full baths,
three half baths. | don't know any famly that would want
that many bedroons for that few bathroons. And it was
mar keted with the enbassy potential. Two of those full baths
are in the basenent. Throughout the property, there are no
full baths that are really above ground except for one.

The conditions at the tine of closing showased
the office use. There are 18 offices and four conference
roons. There are open cubicle spaces. This would be
consistent with a staff of 25 to 40 individuals. And the
Col unbi ans have attested to us that that was the nunber of
i ndi vi dual s who served in that property. It was used, it has
to be renovated. It is in very poor shape as both an office
or as a residence.

Here's just a quick layout of that property

showi ng all of the office spaces and sort or our proposed use
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of the subject property. This is a prelimnary |ayout and
design. We would build out a few |l arger conference spaces
by condensing sone of those offices and then also use the
second and third floor for our staff offices.

W understand that a nonprofit wuse in a
residential zone often cones with operational conditions, and
these are the conditions that, | think, we have been
confortable wth. W would |ike a permanent home with 15 to
20 enpl oyees. How this board would feel and how they would
word that conditionis up to you. But we would Iike interns
to assist with some of our policy and, especially, would hel p
with sone of the |egal side of this.

Nor mal busi ness hours, occasional neetings and
visitors, currently our DC Advocacy O fice receives one or
two visitors a week, sone of those may be individual state
nmedi cal board nenbers who are in DC neeting with Congressnen
for other reasons, or nenbers of our own staff who are coni ng
in from Texas.

We do not hold fundrai sers. W do not have a PAC,
and we would not hold that at that |ocation. W would like
to have the ability to have a four-day board of directors
neeting at that property, not using a hotel space, and al so
host sonme of the work groups in that space, sone of those
smal | er work groups where we could sit around a conference

tabl e and di scuss the i ssues at hand.
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When we purchased the property and conducted a
feasibility study, this was about the sane tinme in August,
Septenber that there was a |lot of news about sone of the
vacant enbassies in the Kalorama district and the opposition
that the neighbors had to these properties. You see here,
this is fromthe Washi ngton Post article tal king about the
enbassy as a neighbor. And then it was showcased that the
FSMB was the purchaser of the Col unbi an Enbassy.

Because of the interest in both being a good
nei ghbor and sone of the charges |evied against vacant
properties, | reached out to the ANC Conm ssioner, Ellen
Gol dstein, who covers our district, and wanted to i ntroduce
oursel ves and al so state to her that if there are i ssues that
come up while we're pending with this application to pl ease
contact me. And that was in m d-Septenber.

On Cctober 4th, | met with both ANC conmi ssi oners
for that district, and nenmbers of the Sheri dan-Kal orama
Hi storical Association, and the nei ghborhood council. I n
that introductory neeting, which was about 90 m nutes | ong,
| provided a tour of the property and answered all questions
rel ated to our use.

Ther e was concern about the upkeep of the property
up to that point, sone of the concerns that it | ooked vacant.
There was direct opposition to us being in that nei ghborhood.

| would say that fromthe get-go. It was a question of why
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t he FSMB purchased a property that large for a staff of eight
to ten people.

And | was also told that conditions do exist for
non-profits, and that it mght behoove ne to |ook at the
property down the street. At which tinme, | |ooked at the
2110 Leroy property which is that Cullen case that M.
Sul l'ivan referenced earlier.

We al so have been in contact wth our neighbors
to the left and to the right who are directly abutting our
property. | met with Dr. David Figan (phonetic), who net
wWith us in our DC of fice, again, discussing what our uses are
for the property, introducing ourselves. And al so we' ve been
in contact with M. Melman who |ives on the other side.

| will state that when we have recei ved conpl ai nts
about things that we've done, such as putting lights on
tinmers, as you see fromM. Melman, we i nmedi ately rectified
the situation. The issue was that the neighbors said that
the property | ooked vacant. W put on lights. They didn't
like the lights. W changed how the |ights were operat ed.
| think that goes to show the FSMB's intent on being a good
and responsi ve nei ghbor.

We al so presented to the ANC, in a | engthy neeting
on Novenber 20th, the ANC did vote to oppose us. There were
-- but | would say that the ANC was fair in providing us the

opportunity to present, nmuch like this setting, but also |et
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t he nei ghbors speak about their concerns as well.

MR SULLI VAN: Thank you, M. Fish. M. Chair,
menbers of the Board, | wll now address the special
exception requirenents. | would just Ilike to note,
general ly, just an overview of sonme of the aspects of the
use.

CHAI RPERSON HI LL: M. Sullivan?

MR, SULLI VAN:  Yes?

CHAI RPERSON HI LL: Can | ask you a qui ck gquesti on
of M. Fish?

MR, SULLI VAN:  Sure.

CHAI RPERSON HI LL: So you guys purchased the
property, correct.

MR, FISH W did purchase the property.

CHAI RPERSON HI LL: And so you purchased the
property knowi ng that you had to go through this process?

MR FISH  Yes, sir. After consulting with M.
Sul | ivan, but al so | ooking at the regul ati ons and sone of the
previ ous decisions that have been issued for special
exenptions, we felt that we fit the conditions that would
bri ng us here today.

CHAI RPERSON HI LL: Okay. But you did know t hat
you had to cone through us first?

MR FISH Yes, sir.

CHAI RPERSON HI LL: Ckay, okay. Thank you.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N oo o b~ wWw N P

N DN N N N DN P P P PP PR,
oo A W N b O © 00O N O O W N P+~ O©O

123
MR SULLI VAN.  Thank you, M. Chair. Excuse ne.

So this use, this special exception opportunity was adopted
in the early 1970s. And in adopting it, the Zoning
Comm ssion specifically noted that the purpose was that it
was in the public interest to provide for the continued use
and maintenance of Jlarge residential buildings wthin
historic sites and districts. And it is in the public
I nterest to mai ntain and preserve | arge residenti al buil di ngs
of historical and architectural significance which are not
Wi thin historic sites and districts.

| cite this up front, because | think this is a
good exanple. And | would note that we are not required to
prove that this could not possibly have been used for a
residential use, as seens to be inplied by the opponents, but
nerely that we are responding to sonething that has been
encouraged by the Zoning Comm ssion and al so noting that,
because | think 90 percent of the discussion from the
opponents is that, hey, this is a residential zone. It's
really residential.

And ny response to that would be, well, that's
actually a prerequisite. W would not be here if it was not
a residential zone. And in adopting this | anguage, we think
t he Zoning Conmi ssion noted that there is sone |evel of a
nonprofit organization wuse that 1is conpatible in a

residential district, provided you neet certain conditions,
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and as the Board has provided over the 40 years that this
type of relief has been approved. So going through the
conditions itself, the building is, of course, in the
historic district. And it is in a residential zone.

On gross floor area, we initially applied for
variance relief thinking it was under 10,000 and, nea cul pa,
that was basically a | ack of due diligence on ny part. Wen
| got into the building | realized that the first floor was
hi gher than it | ooks fromthe front. And also the elevation
in the back is significantly lower than it is in the front.

So we engaged CAS Engineering to provide a
t opographic survey that would verify that the |ower |evel
gross floor area was a certain anount that took the gross
fl oor area of the building well over the 10,000 square foot
requi red m ni num

So we do have a letter fromthe current architect
explaining that. And we don't have it in the PowerPoint, but
we do have a copy of the topographic survey too turn in as
well. And | would also add it's a self-certification issue.
If we told you that we were over 10,000, regardl ess of what
you found, DCRA woul d have to verify that when we applied for
a building permit, either way. So there's a gatekeeper on
t he back end with the expertise to determ ne exactly what the
gross floor area is.

And in fact, one of the things that noted nme to
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the gross floor area was the case for 2110 Leroy. The Cullen
case said, inits order, that the only other building on the
street that had over 10,000 was 2118.

So Condition Nunber 3, whichis --- that's the big
condition, right, use of existing residential buildings and
| and by a nonprofit organization shall not adversely affect
t he use of neighboring properties. As | stated before, when
t he Zoni ng Conm ssion adopted this, it clearly expected that
t here woul d be sonme | evel of use. So how does the Board ---
what does the Board conpare this use wth? How does it
determne what is or is not likely to adversely affect the
use of nei ghboring properties. And | think there's a couple
of different things.

One, you can | ook at ot her approvals, and you can
see what past boards have interpreted to be a | evel of use
that they would say was too nuch for a specific residential
nei ghbor hood or likely to be too inpactful. You can | ook at,
and the Board has | ooked at the current or past use that's
being replaced. And in this case, we have infornmation from
t he Col unbi an Enbassy that, up until Cctober 2015, they had
25 to 40 staff there.

And | will note too, in one of the opposition
|l etters just filed | ast night, the nei ghbor across the street
stated that he's observed that use throughout 2014, when

there were 25 to 40 enpl oyees, and found that that use did
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not substantially detract fromthe residential character of
t he nei ghbor hood.

So these are sone of the things that the Board ---
also, | think you could conpare it with a typical I|arge
residential use. And I think there has to be a baseline of
sonme ki nd. And there're several baselines. You' re not
conparing it against the property as if it were vacant or as
If it were a park.

So by these standards, sone of the things to
conpare it to, we're asking for 15 to 20 enpl oyees. W would
accept the condition of 15, but we're asking for the
flexibility to have five tenporary positions in addition to
the 15 full time for our summer intern, for sonebody that
visits fromTexas for a week. And so we'd |like to have that
condi tion nodi fied sonmewhat .

Conpared to the approval at 2110 Leroy three doors
down, whi ch was agai nst essentially the sane opposition, and
they actual ly received variance relief for their case, it was
35 enployees were approved in that building. And the
building was a little smaller than this building. Conpared
to the previously existing use of 25 to 40 enpl oyees, we're
about half of that as well. So we're about half or | ess than
hal f than a use approved a coupl e doors down and the previous
use to this.

And opposition letters inply, for the nost part,
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that any wuse that is not residential wll inherently
adversely affect the use of neighboring properties. But as
| noted, the Zoning Conm ssion rejects that notion and
provi des that the BZA decide, under the conditions adopted
then, that this wuse is conpatible with a residential
nei ghbor hood and not |ikely to adversely affect the use of
nei ghboring properties.

So the FSMB's proposed operations are quite
limted when you conpare it to sone of the other approvals
that this board has adopted, no parties, no fundraisers,
essentially no nighttine events. Wat we're asking for is
two to three neetings a quarter. And they're neetings.
They' re nmeetings, they' re not parties, they' re not weddi ngs.
And they're not likely to adversely affect the use of
nei ghbori ng properties.

One thing I'Il note about thistoois --1"Il talk
about this nore when we get into the parking -- there's
par ki ng garages nearby, very close, two, three m nutes away.
And there's a couple of hotels nearby as well, one right on
this block and one right across Connecticut Avenue.

For these neetings, those attendees will stay at
t hose hotels so they won't even have to be transported by cab
to Leroy. So it really sets up well for not having an
adverse inpact. And |I'Il talk nore about transportation in

t he next secti on.
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O fice of Planning has proposed what we thought

were very strict conditions, and we're okay with al nost all

of them |l wll get into, after | go through the
requi renents, where we think we'd like to nodify them a
little bit.

So Condition Nunber 4 is that the anount and
arrangenent of parking spaces shall be adequate and | ocated
to mnimze traffic inpact on the adjacent neighborhood.
There is one or two parking spaces in the garage in the back
which will be used by Dr. Chaudhry. All other enpl oyees w ||
be required to use one of the three parking garages that is
wWithin a two-two three mnute walk of this building. The
| ocation of the garages are shown on the next two slides.
You see they're very close. The property itself is only
about | ess than 200 feet away from Connecticut Avenue.

Condition 5 is obviously nmet, no goods, chattel,
war es, or nerchandi se created, exchanged, or sold in the
bui | di ng.

Condition 6, any additions to the building or
nodi fications to the exterior shall require approval of the
BZA after review and reconmendati on by HPRB with comments.
The Applicant's not planning to nodify the exterior of their
building site unless that was required under the permt
process to conply with ADA requirenents or if there were

ot her structural issues that required sonething be repl aced.
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I"d li ke to address opponents' comments, a few of
them One claimwas that the use wll adversely affect use
t hrough bus and vehicular traffic. W don't have any buses.
W won't have and buses. W wll have virtually no cars.
The only way there would be a car is if a visitor wasn't
I nformed of the policy or ignored the policy. And you've
heard from M. Fish that they've had one to two visitors a
week in their time in DC. So guests are very infrequent.

Anot her thing | sawin a letter was the enpl oyees
wll be comng and going. And, of course, the enpl oyees
don't cone and go. Enployees will show up in the norning.
They' Il work their eight to ten hour day, and then they'l
go honme. W've agreed not to have any evening or weekend
activity.

Another claim is that the percentage of
residential, 75 percent, sonehow precl udes approval or erodes
the features inherent to residential uses. This use was not
residential for the last 70 years. This is, in that sense,
this is status quo. W're not renoving, as has been stated
innultiple letters, we are not pernmanently renoving, we are
not renovi ng an existing residential use fromcirculation on
t hi s bl ock.

And nei ghbors have comrented on the record that
during 2014, when the Col unbi an Chancery still had 25 to 40

staff, that the use appeared to be extrenely limted. W're

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ wWw N P

N DN DN N NN P P P PR,
oo A W N BB O © 00O N O O W N P+ O©O

130

goi ng to have about half of that. And we would submt that
our use will be hardly noticeable as well.

Enpl oyees w Il wal k fromthe parking garage, wal k
into the building, will work, and wal k hone. | haven't seen
anything in the record explaining how exactly that activity
adversely affects the use of neighboring properties, other
than just the general discussion that it affects the
residential character of the nei ghborhood.

They have clainmed, | sawin -- | don't knowif it
was in the filings or in aletter that the Col onbi an Enbassy
was essentially abandoned in 2007. Now, we have a letter
fromthe Arbassador that says that's not true. It was 25 to
40 up until Cctober 2015. However, exactly when that ended
isn't really at issue anyway.

The reason it was reduced in Cctober 2015 is
because they were noving, and preparing to nove, and
preparing it for sonebody el se to purchase the property, and
replace it with anot her use whi ch coul d have been an enbassy,
as a matter of right. It could have been another chancery
by speci al exception approval.

kay, you have this letter in the record. |It's
a letter from the Colunbian Anbassador noting that the
property was used as office space from 1951 until OCctober
2015, 25 to 40 full time diplonmats, adm ni strative

assistants, and mlitary personnel.
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Thi s next slide tal ks about a visit fromthe vice
presi dent of Col unbia and a press conference held in 2014 as
wel |, supposedly after the property was | eft vacant in 2007.

So I'd like to respond to OP' s proposed
condi ti ons. O fice hours of operation, 8:00 to 6:00,
Applicant agrees to that. Staff and visitor parking in
near by parking garages and on-street wll not be all owed,

Appl i cant agrees to that.

Al deliveries will be restricted to weekday
of fice hours. | would say Applicant agrees to take best
efforts to do that. |'msure you understand the way things
are delivered today. And the Applicant nostly orders -- its

deliveries come fromAnmazon. They order office supplies from
Amazon, and they come once every coupl e of weeks. So nyself,
| haven't figured out how to regulate the delivery tines of
Amazon, so | don't want to prom se anything that m ght not
happen. But they'll use their best efforts for that.

Nei ghbor hood i ai son, of course, the Applicant
agrees to that condition and | ooks forward to building a
strong and |l asting relationship with the Kal orama conmunity.

Regarding external alterations, as | nentioned
bef ore, beyond t hose necessary, and al so as approved by HPRB,
of course.

Loading will be restricted to the alley. Onthis

point, | would like nore discussion. W would, of course,
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agree to whatever the Board decides. W have seen at | east
one letter inthe file saying that they woul d be opposed to
| oading in the alley. There isn't really going to be a
| oadi ng function. Once the construction is done, and the
building is furnished, there's not a continuing | oading
function.

Regardi ng delivery, and it wasn't clear whether
delivery should also go in the back or not, we kind of think
t oday, the way that wor ks, t hat t hat m ght be
count er producti ve. There are deliveries that cone very
i nfrequently, conme from Amazon. Unlikely that Amazon is
delivering to just one place on the block. So if they're
par ki ng somewhere to deliver to several |ocations on that
bl ock, having them go back to the alley would just sort of
exacerbate that situation.

So the Applicant can try to do that, can try to
neet that condition, but suggests that maybe that's not the
best condition and that the nunmber of deliveries is so
i nfrequent that they really don't think it's going to nake
a difference.

Regar di ng t he nunber of enpl oyees, nmaxi mum of 15
enpl oyees may work onsite. W would |ike to make that clear
that there's 15 full tine staff with a flexibility for five
for summer interns or visitors fromthe main office.

Regarding the annual neetings and events, the
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O fice of Planning has proposed that none of these neetings
be able to be held at the property. This is one of the main
reasons that they liked this property. They thought they
coul d have these twice a quarter neetings wwth --- M. Fish,
how many people attend those neetings?

MR FISH On average, 8 to 15. The | argest would
be about 15. But these could be work groups of four
i ndi vi dual s.

MR, SULLIVAN: And those would be limted to two
or three a quarter as well. And we don't see how that would
adversely affect the use of neighboring properties,
especially when considering sone of the other types of
events, parties, weddings, that other nonprofit uses have
approved under this relief.

Time limts, | think the five-year tine limt is
excessive. | think it's quite unprecedented. It was told
that the five-year tine limt was picked fromthe Tudor Pl ace
application which is fanous for its potential inpact and the
battles that it's had before this board. As a conparison,
Tudor Pl ace Foundation, they have six events a year with up
to 500 attendees per event, ten events with 200 attendees,
15 events with 99 attendees, and weddings, and wedding
receptions with up to 75 people. And we will have none of
t hat .

Besi des that Tudor Pl ace case, | have not found
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anot her case proving this that had a five-year or any tine
limt, for that natter. Al so, the ---

COW SSI ONER  MAY: Wait, |'m sorry, are you
tal ki ng about any cases?

MR, SULLIVAN: No, no.

COW SSI ONER MAY:  Any BZA cases at all?

MR SULLIVAN:. Oh, no, of course not. No.

COW SSI ONER MAY: Ri ght, so what kind of cases
are you tal king about where ---

MR, SULLI VAN: Thi s speci al exception approval for

COMM SSI ONER MAY: This particul ar special ---

MR, SULLIVAN. -- for nonprofit. Yes.

COW SSI ONER MAY:  Ckay.

MR, SULLIVAN: Yes. Also, in order to affect the
purpose that the Zoning Comm ssion cited in adopting this
speci al exception relief, requires an Applicant to invest a
signi fi cant anbunt of noney into restoration, preservation,
and mai nt enance of a property. And granting thema five-year
approval , and then expecting themto invest significantly in
restoring a property that has been sonewhat negl ected, i s not
exactly fair in our opinion.

The FSMB's position is that it would accept the
five-year tinme limt. But it would ask that the Board either

extend that significantly toten or 15 or, if it was in |line

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ wWw N P

N N N N N DN P P P PP PP PR R
oo A W N b O © 00O N O 00 dp W N P+~ O©O

135

wth previous approvals, to not have a tinme limt. And |
woul d suggest that this is a rather benign use conpared to
nost of these nonprofit approvals, heavily conditioned. And
those conditions are neant to address the potential for
adversely affecting the use of neighboring properties.

The time limt traditionally, in my opinion, has
been adopted for cases where there is nore of a |ikelihood
of having an adverse effect and that the Board then wants to
revisit that and nake changes to those conditions. But |
think these conditions are pretty strong to begin wth. But
t he Applicant woul d accept whatever the Board thinks on that
poi nt .

CHAI RPERSON HI LL: GCkay. All right. Thanks, M.
Sullivan, |I'mwatching too.

So, let's see, | think | know that the Board
menbers need a qui ck break, actually. So we're going to take
a qui ck break before we do cross. But just a quick question
for you, M. Sullivan, again, as far as, |ike, Nunmber 1 goes,
can you tell me again how Nunber 1, the building nmust be
listed in the DC Inventory of Historic Sites, et cetera, et
cetera?

MR. SULLI VAN: Ch, Condition 1 is that it be
residential, and it be historic, and it be --- it's |listed
in the historic district.

CHAI RPERSON HI LL: Ckay. Okay, all right.
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MR SULLIVAN: O it's in the historic district.

CHAI RPERSON HI LL: Right, that's what | ---

(Si mul t aneous speaki ng)

CHAI RPERSON HI LL: That's what | just wanted to
clarify. Al right. Ckay, does the Board have any quick
questions before we take a break?

(No audi bl e response)

CHAI RPERSON HI LL: Al right. So we'll just take
a break and then cone back with cross.

(Wher eupon, the above-entitled matter went of f t he
record at 1:28 p.m and resuned at 1:39 p.m)

CHAI RPERSON HI LL: Ckay, all right. W're going
to get started again. Let's see, so just wanted to try to
set alittle bit of paraneters here.

There are a coupl e of Board Menbers t hat have sone
time imtations. So |I'm hopeful that we kind of can nove
through this as quickly as possible. Again, there still is
an hour for your presentation, M. Mzo.

And so in terns of the cross if we could, you
know, be as, | guess as specific as possible. | nmean a |ot
of the things if you think you' re going to address themin
your presentation then maybe we can wait for it then. But
pl ease go ahead and have it, M. Sullivan as --

M5. MAZO: Thank you very nmuch. And froma tim ng

perspective | don't anticipate nore than ten mnutes on
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Cross.

CHAI RPERSON HI LL: Ckay, great.

M5, MAZO You know, understanding everyone's
limtations.

CHAI RPERSON HI LL: Yes, | nean | just want to nake
sure, I'mtrying to get this out because there's peopl e that

are going to have to | eave.

M5, MAZO As are we and we have many, nany
residents including both adjacent property owners who are
here. One of them Dr. Feigin actually had cataract surgery
today and canme directly fromthe hospital to testify on this
matt er.

So there are many individuals who feel very
strongly and --

CHAI RPERSON HI LL: We're going to hear themall.
| want to nmake sure they get heard. So go ahead, please.

M5. MAZO | appreciate that. First of all, M.
Sul livan, you have presented us today with sone docunents
that you believe attest to prove that the building satisfies
the 10,000 square feet, the requirenent.

Just by way of background, have those docunents
been entered into the record before today?

MR, SULLIVAN: No, | don't believe so. They were
submtted as rebuttal evidence.

CROSS EXAM NATI ON
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M5. MAZO. They are submtted as rebuttal. But

just so l'mclear, it does say, one of the docunents that you
provided to us is dated Novenber 27, 2017. So have you been
hol di ng onto this docunent for any particul ar purpose?

MR SULLI VAN: No, no particular purpose. |t
wasn't necessary. This is a self-certified aspect of the
application, in ny opinion.

| don't think you would find any application on
the 10,000 square foot where the Applicant didn't just say
we neet the 10,000 square feet. In this case we are
provi ding additional information because you' re chall enging
t hat .

M5. MAZO Just to set the record straight, quite
frankly, M. Sullivan, youinitially applied saying that you
didn't neet the 10,000 square feet. So we didn't chall enge
it. You raised it.

But that's neither here nor there. But on that
matter | would like to, granted we've been given this
docunent, you know, about 20 m nutes ago. So we've taken a
few mnutes to ook at it.

One thing 1'd like to note are sone
i nconsistencies | believe with docunents that you have
submtted into the record, nanmely in the Wngate Hughes,
sorry, everything, there's no staples and everythi ng was ki nd

of thrown at nme in such a way.
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So |'"mgoing to have to | ook t hrough ny docunents.
But, okay, in the Wngate Hughes letter that you have dated
January 30th, yesterday, you indicate or | guess Wngate
Hughes, who is Wngate Hughes, by the way?

MR SULLI VAN W ngate Hughes, for the record, is
the architectural firm that we used for the architectura
feasibility study after the purchase to assess the condition
of the building and whether we would nove forward with this
application.

ME. MAZGO Ckay. And Wngate Hughes also
submtted the exhibit that's at Exhibit 9 to vyour
application. |Is that correct? | see Wngate Hughes at the
top of that docunent.

Okay, so | am | ooking at again Exhibit 9 to your
docunent that's dated October 10, 2017. And it indicates the
basenment square footage as 3, 131.91 square feet. But yet |
amnow | ooking at this January 30, 2018, letter and that has
adifferent total floor area or total area, | believe of the
basenment as 3, 258.2 square feet.

So | guess |'mjust wondering where the extra 120
square feet canme from between what W ngate Hughes | ooked at
on Cctober 10th and what apparently they | ooked at, at sone
poi nt between Cctober 10th and January 30t h.

CHAI RPERSON HI LL: So, Ms. Mazo, |I'mjust trying

to get to your question. |It's again, you discount what has
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been presented in terns of the nunber on the second --

M5,  MAZO Whether I, quite frankly this
I nformation was just provided to us. And so I'mjust trying
to understand the inconsistency between a nunber of the
square footage that was provided back in Cctober of 2017.

CHAI RPERSON HI LL: GCkay. And I'Ill let themanswer
that question. | guess as far as the square footage as what
| understood, and the Board can al so help el aborate wth ne
on this, is that would be sonething that is self-certified
so that if it weren't over the 10,000 square feet then that
would be sonmething that the zoning admnistrator would
det er m ne.

M5. MAZO All of that is true except for the fact
that the relief that's required for this application at all
is dependent on this discussion and indeed OF's
recommendat i ons t hensel ves ar e dependent on docunent ati on of ,
that the Applicant satisfies the 10,000 square feet, gross,
sorry, the 10,000 gross floor, square feet of gross floor
area requi renment of the special exception.

So ny point is that this is an inportant issue.
We understand it was self-certified. There's been nuch and
back and forth on that self-certification. Indeed |I don't
believe the Applicant has ever filed a revised self-
certification application to say that they no |onger need

that relief.
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So | just want to raise all of that to the Board
and to ask the question of FSMB certainly in |ight of the
fact that we have not seen any docunentation neither, | don't
know whether O fice of Planning has seen docunentation in
advance. SKNC certainly has not seen any docunentation in
advance of about 20 m nutes ago docunenting that they, that
FSMB satisfies this requirenent.

CHAI RPERSON HI LL: Okay. So your question is --

M5. MAZO My question, ny prelimnary question
here is that the nunbers don't match.

CHAI RPERSON HI LL: Don't match and why don't they
mat ch?

M5. MAZO The nunbers don't match up and why not ?

CHAI RPERSON HI LL: So, M. Sullivan, do you have
a reason?

MR. SULLI VAN: Sure, we can answer that. And
agai n, and because the 20 m nutes ago thing keeps com ng up,
this is rebuttal evidence submtted because in their
statenment they are saying that our representation that we're
over 10,000 square foot of gross floor area cannot be
bel i eved wi thout evidence to docunent it.

So we' re presenting that evidence exactly as they
wanted. So, M. Fish, can you answer her question?

MR. FISH:  The original docunent which Ms. Mazo

is referring to was the Novenber feasibility study which
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I ncl uded possible build out of areas underneath what is a
rai sed concrete porch and how that would affect the square
f oot age.

The docunent filed yesterday is the, that was
provi ded yesterday is the square footage as it exists nowin
current condition.

CHAI RPERSON HI LL: Ckay, so, M. Sullivan, | don't
know if we're going to get to this or not. But just one
thing I mght be interested in is seeing both of those
docunents again in one place that we can | ook at together
| ater. Ckay, Ms. Mazo.

M. MAZO So, yes, just and to follow up |
bel i eve maybe on your request | guess ny reconmendation or
guestion would be to have this basenent site plan that is
identified in their Exhibit 9 to be provided with what they
are saying are the correct nunbers because |, again am not
seeing an apples to apples here. But | may be missing it.

MR, SULLIVAN. We're happy to do that. And just
remenber this Board of course is not equipped to calculate
the gross floor area. And that will be caught.

CHAI RPERSON HI LL: Ckay, okay, all right.

MR, SULLIVAN. Even if you said, even if we prove
to you DCRA coul d say.

CHAl RPERSON HI LL: Ckay.

M5. MAZO As long as the issue is raised. GCkay
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CHAI RPERSON HI LL: M. My, could you set a cl ock
for ne? Just run the cl ock, thanks.

M5, MAZO Next | think just a question of
clarification which is that and M. CGuinee is here. He was
not granted party status. But he is here to testify.

But, you know, M. Sullivan, you seemto inply
that M. Quinee testified or |I'm sorry has submtted an
affidavit saying that in 2014 there were 25 to 40 Col unbi ans
In the building and that it was interwoven with sone of his
observations. Is that, | nean is that a correct assertation
based his affidavit, do you know?

MR. SULLI VAN: M. Chairman, |'mnot a w tness.
So I'"'mnot sure how |'m being cross exanmned. |'m happy to
answer any questions that the Board has. But | just want to

CHAI RPERSON HILL: Well that's okay. ' m just
trying to and | shoul dn't have been, okay, so Ms. Mazo, again
just what's your question again?

ME. MAZO My question is that it appears that
there was a ms -- that M. Qinee's affidavit has been
m sconstrued --

CHAl RPERSON HI LL: By the --

MS. MAZO -- by FSMB.

CHAI RPERSON HI LL: Ckay. And how did they
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m sconstrue the --

M5, MAZO They appear to have read into his
affidavit sone assertion as to the nunber of enpl oyees at the
consul ate in 2014 --

MR SULLIVAN. Certainly not intended.

M5. MAZO. -- that nunber was not in there in his
affidavit.

CHAI RPERSON HI LL: Ckay, | understand. | think
that the Board heard the nunbers that were presented to us.
But | understand now you're saying that they are, anyway |
understand what you're nentioning in ternms of, and you
brought it up now in ternms of that they seem to be saying
sonmething that M., sorry, Guinee is being msrepresented.

And | guess we'll have an opportunity to hear from
hi m when we hear from him

ME. MAZO kay. You know, next questions |
believe are for M. Fish. M. Fish, what is the nmenbership
revenue for the FSMB?

MR, FI SH. W charge our nenbers about $2, 200 per
menber .

M5. MAZO  Ckay, | guess --

MR,  FI SH: Per nmenber board, so that would 70
times $2, 200.

M5. MAZO. Right, sois that, would you agree t hat

your 2015, 990 indicates that that nenbership revenue is
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approxi mately $170, 000?

MR. FISH: | do not have that 990 in front of ne.
But if that was on the 990, yes.

CHAl RPERSON HI LL: Wy are you asking the
gquesti on?

M5. MAZO Because it goes to an issue that we'l|l
be raising on our testinony.

CHAl RPERSON HI LL: Ckay.

MR SULLIVAN: And | woul d object just because we
haven't testified to any information on a 990. So | don't
know what she's cross examning on. W haven't submtted
any.

M5. MAZO  Ckay, well --

CHAlI RPERSON HI LL: M. Vice Chair, you have a
conment on that?

VI CE CHAI RPERSON HART:  No.

CHAI RPERSON HI LL: No, okay, all right.

M5. MAZO So you're aware the 990 has been filed
and it was filed as part of SKNC s pre-hearings. So it's in
t he record?

CHAI RPERSON HI LL: Yes, okay.

M5. MAZO And we'l|l be happy to point you to that
docunent . Going back to the operations of the FSMB, you
i ndicate that there are educational purposes. But isn't it

al so correct to say that the operations are for the purposes
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of the nenbers thenselves and for advancing the nenbers'
I nterests?

MR. FI SH: The nenbers' interests areinthe state
regul ation of nedicine that is under attack in Wshi ngton
D.C. It is alsorelated to the nenbers' duty to serve their
state governnent and carry out the functions of the state
governnent in the regulation of nedicine.

M5. MAZO But it is for the nenbers' interests,
Is that correct?

MR.  FI SH: It is for the nenbers and in the
general public, yes.

M. MAZO Ckay. Sorry, |I'm not sure who
testified to this, mybe M. Fish,. But following up, |
believe, on Comm ssioner My's question in regards to,
whether FSMB is filed as a foreign corporation in the
District, has that occurred or is it filed as a non-profit
in the District?

MR, FISH To ny know edge ri ght now we have not
filed. W do pay District enpl oyee taxes and ot her things.
| would be happy to supplenent the record if so with that
information. | do not have the tax filings in front of ne
at this point.

M5. MAZO. Again, if | cannot ask this question
of M. Sullivan I|'mnot sure whomelse | can ask. But, M.

Sul livan or whonever, you know, to be clear FSMB has not
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provi ded expert wtnesses in the area of transportation
consultants to satisfy or to substantiate their clains that
there woul d be no transportation inpacts?

MR, SULLIVAN. That's correct. W didn't think
It was necessary to provide an anal ysis when we knew t hat
there would be no cars traveling on Leroy.

CHAI RPERSON HI LL: Okay, okay.

M5. MAZO kay. M., again, this is potentially
a question. But, M. Sullivan, youtestifiedto the, | guess
simlarities with the case, the Cull en case down the street.

But you're aware, as |'m sure you are that, in
that case that there were traffic experts that were hired and
that the evidence, the strong evidence provi ded on behal f of
t hat Applicant was i ndeed the basis for the Board' s deci sion
in that case as well as the basis for the court's uphol ding
of the Board's decision?

MR, SULLIVAN. | wouldn't be prepared to answer
such a detail ed question about the Cullen case unless | had
the opportunity to read it over again.

CHAI RPERSON HI LL: All right. So they don't have
the transportati on expert.

M5. MAZO  Ckay. Just hold on for one second.
kay. Intheinterest of tine | think we're done with cross.

CHAI RPERSON HI LL: Ckay, all right. GCkay, then

we' re going to go ahead and put an hour on the clock for you.
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And, M. My, if you could do that. And you can begin
whenever you |ike, M. Mzo.

M5. MAZO. So just to be clear are you going to
hear from what so you're going to hear from Ofice of
Pl anni ng after you hear from us?

CHAl RPERSON HI LL: Yes, sorry, thanks, sorry. |
got nessed up with nmy own.

M5. MAZO | nean I'mfine either way, but --

CHAI RPERSON HI LL: No, no, that's all right. I
got alittle confused nyself. Thank you so much. So right,
this is the tinme for either the ANCs or the Ofice of
Planning. So the O fice of Planning.

M5. FOTHERG LL: Good afternoon. "' m Anne
Fothergill with the Ofice of Planning. The O fice of
Pl anni ng does recommend approval of the request for the
speci al exception relief and we reconmended a nunber of
conditions that | will go into in detail

The revi ew went through the required criteria for
this special exception in detail and | can go through it or
| " mhappy to answer questions. But we did find that they net
the required criteria and we went into nore detail on
Criteria Nunmber 3 and 4.

But in terns of Criteria Nunber 1 it is |ocated
wi thin the Sheridan-Kalorama Historic District. Criteria 2

the Applicant has wi thdrawn their variance request for the
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10,000 square feet which was a part of the initial
application and has now provided docunentation into the
record that the building has a GFA of 10,825 square feet
whi ch woul d neet that criteria.

And one of our conditions was that docunentation
be entered into the record. |In terns of the criteria that
the use of existing residential buildings and | and by non-
profit organizations shall not adversely affect the use of
t he nei ghboring properties, this is obviously the crux of
this discussion and the nei ghbors' concern.

And so, you know, wth adequate operational
controls and mtigation the proposed use of a non-profit in
this building shouldn't adversely affect the wuse of
nei ghboring properties and we have recommended certain
conditions to try to mtigate those concerns.

This is a special exception that, you know,
contenplates this use, permts this use with these criteria
in this zone. And the property has been used as diplomatic
offices for decades and there are other buildings on the
bl ock that are used for offices.

And the building as you saw into these
presentation and in the record has been set up currently with
27 offices and cubicles in recent past. ' m not sure how
many are there today.

So the Applicant proffered a nunber of conditions
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related to their office use. And one of themwas a proposed
staffing cap of 25. And OPwas a little unclear when we were
analyzing this since they had eight staff nmenbers currently
in the D.C. office and their application said they expected
to grow to ten.

And so wi thout additional justification OP didn't
support a cap of 25 and recommended a staff |imt of 15
enpl oyees working on the site at any one tine. And OP has
reconmended a condition that the office use be limted to day
time office hours.

The Applicant al so, as you heard today and in the
record, discussed their annual conference and their snmaller
annual neetings. And again, in the interest of mitigating
I npacts OP has recommended a condition that those be held off
site.

The BZA has recommended that condition for this
speci al exception previously and OP recomrended that for this
application. And OP also recomended that if the Board
approves the proposed use that there be a condition that it
be for five years.

And the, that was a Board condition in another
case as was nentioned earlier. And again, this is an attenpt
to sort of assess the potential adverse effects to the use
of the neighboring properties and to provide these

operational conditions that could mnimze those inpacts.
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In terns of Criteria Nunber 4, the anount and
arrangenent of parking spaces shall be adequate and | ocated
to mnimze traffic inpact. You saw in the record and I'm
sure you'll see today that this block is narrow and one-way
and has nunmerous curb cuts on the north side.

And it isadifficult street for circulation. And
so we consulted with DDOT and di scussed possible mtigation
and possi ble conditions. DDOT, as you'll see in the record,
has no objection to the special exception request.

They did note that it's a 15 foot wde alley and
that |oading, and they specifically referenced furniture
deliveries should be from the alley. So when the OP
conditions talked about loading it was neant for |arger
deliveries because an Amazon delivery would cone to a
residence in the front as well.

So the, any visitors to the building would be
subject to any on street parking restrictions |ike RPP. And
t hey, you know, they're not diplomatic vehicles which m ght
have a certain spaces they're allotted.

And t he Applicant has stated that enpl oyees woul d
park in nearby parking garages or take transit and woul dn't
park on the street. The building has one to two parking
spaces.

OP recommended that it be a condition of approval

that the visitors and staff park in the garages and that the
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Appl i cant shoul d provide i nformati on of public parking sites
into the record which they have done today. The, so with
those conditions and wth those requirenents it would limt
the visitors and staff to foot traffic from Connecti cut
Avenue which is, you know, |ess than a block away and
shoul dn't, and therefore that should mnimze traffic i npact
to the adjacent nei ghborhood which is the criteria.

The other criteria, the no goods will be sold in
the buil ding. The additions to the building, as the
Appl i cant has noted this is within the historic district and
if they were to do additions there they are aware that it
m ght be, they would be subject to review and approval from
the Historic Preservation Review Board.

And then in ternms of the Subtitle X, Chapter 9
criteria for special exceptions the, in terns of the purpose
and i ntent of the zoning regul ations, the zoning regul ati ons
allowfor non-profit use inthis zone, the R3 zone by speci al
exception if it neets the criteria as detail ed above which
we have found that it does.

And then in ternms of the, adversely affecting the
use of nei ghboring properties, again we have found that with
restricted enployee nunbers, parking, |oading, hours of
operation and events that with these conditions to | essen or
mtigate any inpacts that this use should not adversely

affect the use of the nei ghboring properties.
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The, you w |l see that thereis, inthe record and
here today there's a |lot of opposition in the record and we
noted that in our staff report. | nentioned that DDOT fil ed
areport and | think that is the extent of our record, | nean
of our report and our, and the conditions are noted on Page
1.

| think I covered all of them The, yes, | think

| covered all of them And |I'mhappy to take any questions.

CHAI RPERSON HI LL: Al right. 1've got a couple
questions. I'Il let the Board ask. Real quick and I don't
know, Ms. Fothergill, if this is for you or not. But as far

as like the existing residential buildingthe definitionthat
if it's a residential building it need only be in a
residential zone, is that accurate?

M5. FOTHERG LL: Vell this is the zoning
adm ni strator question that we posed. And that is our
understandi ng. But OP doesn't interpret the regul ations.

CHAI RPERSON HI LL: Okay, | wunderstandi ng. Al l
right, then | guess that's sonmething. Okay, does anyone el se
have sonme questions?

MEMBER VWHI TE: Just one question. Because there's
just so nmuch significant opposition in the record | wondered
whet her or not that aspect of the opposition that was voi ced
in those, as part of the record whether or not it's stil

OP's position that there's no adverse inpact to the
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nei ghbor s?

M5. FOTHERG LL: So we certainly took that
opposition into consideration and took it very seriously.
And we net w th nei ghbors.

MEMBER WHI TE: There's quite a nunber of letters.

MS. FOTHERG LL: Yes, there are alot. | nean the
idea is that we, and the Applicant even stated that our
conditions are quite strict. | mean we tried to address the
potential inpacts by restricting the, any possi bl e night tine
use, visitors, circulation issues with these conditions to
address the nei ghbors' concerns.

CHAI RPERSON HI LL: And, Ms. Fothergill, you can't
speak to when it was an enbassy even when it was, when the
Col unbi ans were working there that there were |ike 40 people
or so. You don't have any --

M5. FOTHERG LL: There was a letter entered into
the record fromthe Col unbi an anbassador or, yes. But |I nean
other than what's in the record --

CHAI RPERSON HI LL: O her than that, right.

M5. FOTHERG LL: -- no.

CHAI RPERSON HI LL: Ckay, okay. Al right.

COWM SSI ONER MAY:  Ms. Fothergill, with regardto
the conditions thenselves | was a little bit tryingto figure
out about the tinme franme. | nean it's a five year. Can you

talk about that a little bit nore?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ wWw N P

N DN N N N DN P P P PP PR,
oo A W N b O © 00O N O OO W N P+~ O©O

155

What was the other case that you're using wth
this, using trying to determne what that tine frane is?
mean is it five years, possibly ten years? Is it |ess than
that? What are we supposed to be, because they would have
to cone back then and say well we've done this. And |I'mjust
not sure what they would --

M5. FOTHERA LL: So these conditions primarily
were taken from other BZA orders for this relief. I
recogni ze as the Applicant stated that this condition was
taken froma use that has a nmuch nore significant inpact on
nei ghbori ng properties.

But it was an attenpt to provi de sone checks and
bal ances for the Applicant and the neighbors to sort of
reassess. And it was in response to the nei ghbors' concerns
in an attenpt to mtigate those to allow an opportunity to
reassess in five years.

COVWM SS|I ONER MAY: And the, you've also stated
that the, you thought the nmaximum of 15 was because the
Appl i cant hadn't provided sufficient information to describe
why they couldn't get to 20? | mean --

M5. FOTHERG LL: Their application initially, |
believe their request was a staff cap of 25. But their
application, yes, so their proffered conditions was 25 but
their application stated that they had ei ght enpl oyees in the

D.C. office currently and they were going to expand to ten.
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And so we, it was a big leap to 25. And since we
were trying very hard to provide these restrictions that
woul d | essen adverse inpacts to the use of neighboring
properties it was hard to get to 25 from 10.

But we recognized that there are tines when you
have an intern, a fellow, visiting staff. And so that's
where we extended to 15.

COW SSI ONER MAY: | think that's it. Thanks.

CHAI RPERSON HI LL: GCkay, anyone el se? GCkay, does
t he Applicant have any questions for the Ofice of Planning?

MR, SULLIVAN. Just one, thank you. I n saying
that you wouldn't support the 25 was it, was there an
anal ysis of whether 25 would have been adversely affecting
as opposed to 15 or was it just that the Applicant didn't
have a vision or a set plan to reach that 257

M5. FOTHERG LL: It was specifically that we
didn't see in the application anything where the nunber 25
was conming from what the 25, where that nunber was coni ng
from

MR, SULLI VAN. Thank you.

COW SSI ONER NMAY: M. Chairman, can | ask a
foll ow up question of OP?

CHAl RPERSON HI LL:  Sure.

COW SSI ONER MAY: On that, the issue and naybe

you hit this in your presentation and | just mssed it, but
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they are proposing 15, is that right 15 plus five tenporary?
M5. FOTHERA LL: That was introduced today.

COW SSI ONER MAY:  Yes, and do you have an opi ni on

on that?

M5. FOTHERGQ LL: Again, | guess |'mnot clear, so,
you know, they have eight they were going to gototen. I'm
not clear are they adding five nore staff. | guess |I'mjust

not sure what their plan is for staffing.

COW SSI ONER  MAY: Well | nean what they're
requesting now is 15 permanent and five tenporary, right?
So how do you --

M5. FOTHERG LL: So they're going to doubl e.

COMM SSI ONER MAY:  That' s what they are requesting
regar dl ess of, you know, we're diving i nto what they actual ly
have or need. | nean do you feel that woul d be an acceptabl e
condition, 15 plus five tenporary?

M5. FOTHERA LL: | guess | would need sone tine
to think about it since it was just presented.

COW SSI ONER MAY:  Sure.

MS. FOTHERG LL: But again the, I"mnot sure if
everything el se holds that they all take, none of themdrive,
they all take public transportation.

COWMM SSI ONER MAY:  Right. They would have to |ive
up to the other conditions that they would not, they would

have to park in neighborhood garages or wuse public
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transportation or whatever or ride their bike. | bet they
could ride their bikes.

M5. FOTHERG LL: Yes. They can provide bike
parking on site. The, | would think that if the staffing is
justified and the inpacts were mtigated then, yes, | think
we coul d support that.

COW SSI ONER MAY:  Thank you.

VI CE CHAI RPERSON HART: Just one ot her question,
M. Chairman. M. Fothergill, regarding the change in the
application to renove the variance, the Applicant is stating
that they are, you know, not, stated today in their, | guess
their pre-hearing statenent that they were not going forward
with the, they didn't need the additional variance.

Did you receive anything fromthen? Was it, how
did you kind of understand that they were --

M5. FOTHERGQ LL: The Applicant did provide ne
with, I can't say for certain, but I think what you have in
front of you.

VI CE CHAI RPERSON HART: (kay, thanks.

CHAI RPERSON HI LL: Okay. | do have one question

just for the Applicant in terns of this 15 plus the five.

| guess what | get a little lost inis the five tenporary.

Like I mean if you have 15 plus five that's
tenporary like, | don't understand what tenporary really
nmeans in terms of like is there a three nonth period, is
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there a sumer break because then basically you' ve got 20
peopl e again. And that could be like they're tenporary but
they're there all the tine.

MR CHAUDHRY: M. Chairman Hill, it's a
| egitimate question. |'mfromNew York where, you know, the
predi ctions about the future are difficult as Yogi Berra
said. But it was trying to anticipate the need for per manent
and tenporary.

It took us nine years to get to eight. W could
not have anti ci pated we needed ei ght back in 2009. So novi ng
ahead we anticipated, it's hard to anticipate how nmuch we
need for tenporary workers.

Speci fic to your question, we do have workers from
Texas who cone over for a week let's say or we have desired
to have interns, we've had interns before who have spent a
nonth typically in the sumrer. So we're |ooking really for
capacity.

It's a |arge space. W know it can acconmopdate
15 easily. But we'd like, we know it could al so accommbdat e
up to five additional who woul d be tenporary for small stints
ei ther workers of our own or student interns or |aw school
interns or sonmething like which we don't think would
adversely inpact nei ghbors.

CHAlI RPERSON HI LL: Ckay, and | guess and, Dr.

Chaudhry, you know, we might be, you know, we're going to
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have probably a bunch of questions afterwards anyway. But
It's the specifics they are finding a little bit confusing
fromgetting to 15 to five additional tenporary people --

MR, CHAUDHRY: | wunderstand.

CHAI RPERSON HI LL: -- because then really, you
know, even if you have five tenporary all year round you're
still then at 20 people. And so that's where, | think we're
all trying to kind of talk about it.

(kay, does, Ms. Mazo, do you have any questions
for the Ofice of Planning?

M5. MAZO Sure | have nmaybe three questions.
think the first questionrelates tothe Ofice of Planning's,
| guess, statenent that there was quite a m x of uses on the
street in terns of the residential nature.

And | guess ny question is know ng knowthat there
are letters in the record from the Gold Star Mthers
indicating that it's not really an office use, that it's
really a use that's not used, that fromthe folks with the
nosque indicating there's a famly that's been living there.

Fromthe folks in the Lubavitch Center which was
actually the subject of the Cullen case that ultimately that
non-profit never went in there. |It's the Lubavitch Center
now which is a Jewi sh learning center, that there's a rabbi
and his famly had been living there.

Does that nmke you kind of reassess any of your
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t hought process in terns of the fact that the uses on the
street may be tending nore towards institutional as away from
the residential ?

M5. FOTHERA LL: No, | don't think that it changes
what | wote in the report. And since this building was
previously diplomatic offices | think that's sort of the nost
rel evant and then what else is on the block is. I f those
nunbers vary. You know, it's mainly about this property.

M5. MAZO That's true. But the test is adverse,
w Il not tend to adversely affect the nei ghboring properties.
So it would nean that taking into account the uses of the
nei ghboring properties should be part of your cal cul ation,
correct?

M5. FOTHERG LL: Yes, | nean | don't know exactly
what | wote in ny report. But there are other non-
resi dential uses on the bl ock.

M. MAZO Next is you wite that your OP
recomrendation with its conditions is conditioned on the
BZA's concurrence with the determnation the application
woul d qualify as a non-profit organization.

| guess, what does that nean if the BZA were to
make anot her decision, if they were to decide that FSMB did
not satisfy the zoning regul ati ons definition of a non-profit
or gani zati on?

MS. FOTHERG LL: So for the Board's benefit, the
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OP when we start to review an application, you know, have to
sort of look at the relief that's requested and we soneti nes
di scuss whether or not it's the appropriate relief. And we
of ten ask the zoning adm ni strator foll ow up questi ons about
the relief that is requested and in this case we did, the
question was raised by the opposition about those two
threshold criteria.

And so we did reach out to the zoning
adm ni strator and there has been and there wi ||l be di scussi on
about that. But if they don't neet those criteria then they
woul dn't qualify to apply for a special exception.

And so we did put in our report that determ nation
needs to be made that they neet those criteria. | think
that's the question.

M5. MAZO. Can | ask a coupl e questi ons about your
conditions prem sed on the fact that as SKNCw || put forward
we are not in a position to accept any conditions, but I
still have a few questions. Nunber one, would be | oading
will be restricted to the alley.

However, what if the docunentation in the record
were to indicate that the all ey coul d not acconmodat e | oadi ng
of this sort. Where would the | oading have to be then?

M5. FOTHERG LL: So we consulted with DDOT on this
who advi sed that the alley was w de enough for | oading. And

so that is where that came from | don't have, | mean |
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woul d think we would consult wth DDOT if other issues cane
up.

M5, MAZO. Ckay. And just so | understand, was
that consultation wth DDOT after FSMB filed their pre-
heari ng statenent indicating that they would have 25 full -
time enpl oyees?

The reason | ask i s because DDOT' s report was only
I ssued after FSMB had filed their application saying that
they only were going to have eight enployees on the site.
So I wanted to know if DDOI's thinking on this alley
consi dered the | arger nunber of enployees on the site?

M5. FOTHERG LL: So we have been wor ki ng wi t h DDOT
t hroughout even after they wote the report and the
di scussion of the alley was quite recent. | can't say for
sure that we discussed the nunber of enployees. But we
di scussed the office use and the alley and | oadi ng.

CHAI RPERSON HI LL: Ms. Fothergill, I'"mjust going
to follow on with Ms. Mazo for one second. So you can't
state and maybe we can hear from DDOT agai n, but you can't
state if their report would change if it's going to be 20
people let's say rather than whatever they had when they
| ooked at it?

M5. FOTHERG LL: They are aware that the
application changed, that the variance was wthdrawn and

t hose details changed. | just wasn't sure to answer her
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question | wanted to be as specific as possible.

When we tal ked about loading |I'm not sure we
tal ked specifically about the nunber of staff. But they are
aware of the application in its current state.

CHAI RPERSON HI LL: Ckay, but neaning, but you
don't know if they're aware of the nunber of staff?

M5. FOTHERA LL: No, they are.

CHAI RPERSON HI LL: Okay, all right. Okay.

M5. MAZO One, maybe two final questions. Going
back towards the docunentation of the 10,000 square feet, do
you know around what tine or when that infornation was
provi ded to you by FSMVB?

MS. FOTHERG LL: | would say, | don't know what
day we net, a week before that perhaps. So two weeks ago.

M5. MAZO Two weeks ago. Finally questions have
come up | think from everybody on the Board about the five
year requirenent and | believe there's an assertion that
limtation on a special exception has only been adopted in
one ot her case.

But | just would like to wonder to OP, are you
al so aware that the five year limtation was adopted by the
Board in the Hal cyon CGeorget own case, Case 18604 in 20137

MS. FOTHERG LL: Well as | stated, the conditions
were taken from other orders for the sanme relief. But |

can't say that | saw that one.
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ME. MAZO But that would be in addition to the

Tudor case that | guess was referenced to and by M.
Sullivan. kay, no further questions.

CHAl RPERSON HI LL: Ckay, thank you. Al right.
So, okay, so Ms. Mazo, we're going to give you an hour now
to present case and with your wtnesses. And | guess what
["'mtrying to figure out, and I'mgoing to | ose sonebody at
4 o' clock. And so the person can watch afterwards.

But if there's sonething that you think really,
anyway, we'll see how it goes. [|I'mgoing to |ose sonebody
at 4 o' clock.

M5. MAZO  Okay, before that I'msorry, would it
be possible to call forward Dr. Feigin who is one of the
adj acent property owners who woul d speak in opposition just
because again, you know, he did have surgery today.

CHAl RPERSON HI LL:  Sure.

M5. MAZO And if people are going to be | eaving.
And | think he'll speak just very, very briefly. But | just,
you know, in terms of --

CHAI RPERSON HI LL: M. Sullivan, do you have any
| ssue with that?

MR, SULLI VAN:  No.

CHAI RPERSON HI LL: Ckay, all right. Please, that
woul d be great.

MS. MAZO |If he wants to cone forward.
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CHAI RPERSON HI LL: Sure, once again you said, M.

Fei gi n?

M5. MAZO Dr. Feigin.

CHAI RPERSON HI LL: Dr. Feigin, you' re speaking in
opposition, correct? So you can please cone on forward if
you like. Yes, be careful. You can go ahead and sit down
there. | think you did get sworn in, correct?

MR FEIG N No.

CHAl RPERSON HI LL: Ckay, M. My, Dr. Feigin, |I'm
sorry, if you could stand again or just raise your right
hand. Yes, there you go. And M. My right over there he's
going to adm ni ster the oath.

And i f anyone el se had m ssed the oath i f you want
to stand if you plan on providing testinony and rai se your
| eft hand, right hand. Right hand, sorry.

(Wtnesses sworn)

CHAlI RPERSON HI LL: Ckay, let's see. So, Dr.
Feigin, if you could introduce yourself and then give your
address and then as a nenber of the public you'll have three
mnutes to provide testinony and so you can do so whenever
you |ike.

MR, FEIG@ N. Thank you. M name is David Feigin.

CHAI RPERSON HI LL: Dr. Feigin, |I'm sorry. You
have to scoot all the way in there and then, yes, thank you.

MR FEIG@N Al right. M nanme is David Feigin.
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I live at 2120 Leroy Place Northwest. No, | actually turned
out not toreally bein acondition where | can substantively
tal k.

| didn't anticipate this, but |I'mactually under
sedation and | really, | think I was told not to, you know,
sign any contracts or drive any cars and things |ike that.

CHAI RPERSON HI LL: You're okay. This mght help
your testinony. Yes, go ahead.

MR FEIG@N | therefore really would feel nuch
nore confortable just rem nding the Board, and thank you for
bei ng so ki nd about it, rem nding the Board that |'ve witten
two letters and that | am you know, npbst anxious to be
joining my neighbors in, you know, what | stated in the
| etters, you know, specifically with regard to the, you know,
residential character of the neighborhood and the fact that
there are, you know, a | ot of possibilities as | pointed out
in my letter that, you know, could occur when a non-
residential owner occupies a buildinglikethat, particularly
since |I'mthe next door neighbor of that building.

And that | amfearful about what, how that m ght
affect ny famly and, you know, as well as the rest of the
nei ghbor hood. And, you know, | just direct your attention
to what | wote in the two letters.

CHAI RPERSON HI LL: Ckay. You're the adjacent

nei ghbor. |Is that correct, Dr. Feigin?
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MR FEIG@N Yes, sir, | am

CHAI RPERSON HI LL: GCkay. So and |I'm | ooking at
your letters again. And | just have a couple questions.
Li ke so what specifics were you worried about and how woul d
t hat possibly have differed fromwhen it was the enbassy?

MR FEIGN Wll to answer the second part it
woul dn't differ from the enbassy. | mean based on what |
know and what |'ve heard today. | don't know, | can't speak
to whether the inpact would be greater or less than the
enbassy.

But certainly they would be in the sanme general
nature, yes.

CHAI RPERSON HI LL: Ckay. Does the Board have any
guestions for the w tness?

COMM SSI ONER MAY: So what about t he enbassy' s use
was problematic from your perspective? | nean they were
there for along tine. | assune you' ve been there for a | ong
time so you've lived with it for a long tinme.

MR FEIG@N Well the issue with the enbassy was
occasi onal crowdi ng, you know, particularly when they had
el ections there would be very | arge groups there. And al so
the, you know, general |ack of nmintenance that often went
on that was, you know, kind of rmuch nore difficult to deal
with than it would be with a residential neighbor because a

resi denti al nei ghbor, you know, | would just go over there,
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you know, and but I, you know, |I'mfearful that | couldn't
do that with, you know, the average office buil di ng occupant.

M5, MAZO Sorry again, to take things out of
order. | understand that the other adjacent nei ghbor is al so
here and he also nay have to |l eave by 4 o' clock. So if you
want us --

CHAI RPERSON HI LL: That's, okay. Hold on a
second. That's all right. No, that's a good i dea. But ,
Doctor, could you cone back forward. | don't know if the
Appl i cant has any cross for you or not. Ckay, well they're
noddi ng their head, no, so | assune that's good enough for
t he record.

kay, so, Doctor, I'msorry. | thought naybe t hat
they were going to have sone questions for vyou, the
Appl i cant . So you are actually okay. And now the other
person you are sayi ng who i s al so an adj acent nei ghbor if you
coul d pl ease step forward.

M5. MAZO  Thank you.

CHAI RPERSON HI LL: Sure. Sir, if you could pl ease
agai n state your nanme and t hen address. You have to push the
but t on.

MR, WATKINS: My nanme is Marcus Watkins. |'mthe
adj acent neighbor to the east side of the building in
guestion. M address is 2114 Leroy Pl ace Northwest.

CHAI RPERSON HI LL: Al right, M. Wtkins, just
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| i ke the doctor you'll get three m nutes up there and you can
begi n whenever you I|ike.

MR, WATKINS: Ckay, that's fine. So my concerns
wth respect to this application are a couple fold. So when
| actually purchased 2114 clearly | knew that | had an
enbassy on the left with respect to the Cuineas.

| al so knew about the Col unbi ans. | spoke to both
of them before purchasing. One of the concerns, it's one
thing to be next to an enbassy. |It's another thing from ny

viewpoint to be next to an office building and an office

structure.

| ultimately was able to form good rel ationships
with both entities, the Gunea enbassy as well as the
Col unbi ans. 1've heard the nunbers of 25 to 40. | wll tell

you that in my 18 years of owning this building there was
nothing |i ke 25 or 40 peopl e.

| often went in there when we had i ssues and t here
were issues tied to maintenance. There were issues tied to
trees. There were issued tied to rodents, raccoons, et
cetera. And | nean at no tine did | ever see even nore than
10 people there over the span of tinme that |I've owned this
bui | di ng.

So to hear that, you know, on one hand it nay be
an office space with eight people and then I'mhearing it's

15. Nowl'mhearing it may be 20, soon it will be 25, it's,
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those are big concerns. | think ultinmately are going to have
a negative inpact on our overall property val ues.

| think because currently I'mlivingin California
and have to | ease ny building, ny residence fromtine to tine
| think that could also have a negative inpact being again
next to nore |ike an office structure. Having to deal with
| ssues of water |eakage which occurred with the enbassy and
just all of the intricacies of howdo you deal with a foreign
entity.

| would have to deal with obviously a, you know,
a corporation because their drainage butts right up agai nst
ny house and with tinme it had overfl owed and washed out and
penetrated the walls and things of that nature. So overall
opposition is, you know, | noved there originally because |
| i ked the residential neighbor relationship.

| knowthat, yes, there is busy Connecticut Avenue
there. But it's very peaceful. W have other enbassy type
activities on the street. But we don't have, you know, a
busi ness or corporation with 20 or 25 peopl e.

And | think it's going to have a negative inpact
wi th nme being next door to them |[|'mconcerned about people
who snoke and where are they going to snoke.

I f they go outside are they going to be snoking,
you know, are they going to be sitting, you know, if it's 25

people are they going to hang on, you know, ny stoop, ny
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wal kway? It's, those are the concerns that | have,.

CHAI RPERSON HI LL: Ckay, any questions for M.
Wat ki ns?

MEMBER VHI TE: One question. Was there a huge
probl em wi t h snoki ng before?

MR WATKINS: So, yes, | actually had to talk to
t hem about it.

MEMBER VH TE: So was that ever sonething that,
| don't know that it was ever incorporated as part of a
condition. |'mjust curious.

MR. WATKINS: No, so again --

MEMBER WVH TE: Because you see that in other
of fi ce buil dings.

MR,  WATKI NS: Yes, from ny viewpoint what we
wor ked out with themwas that if they in fact and, you know,
i f they were going to snoke that they wouldn't do it directly
in front of the buildings, that they would actually wal k al |
t he way down to Connecticut.

They al so woul d snoke i n the back, you know, yard
further away from the place. So those were sone of the
| ssues that we dealt wth.

MEMBER WHI TE: Ckay, thank you.

MR, WATKI NS:  Sure.

VI CE CHAI RPERSON HART: Were there, and thank you

very nmuch, M. Watkins, for con ng.
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MR. WATKI NS: Sur e.

VI CE CHAl RPERSON HART: Were there any i ssues with
traffic, | mean with --

MR WATKINS: Yes, so that was the other issue is
and |I've heard that people wll be told to stay at one of the
hotel s around the corner and to wal k over. But, yes, | nean
it's a tight street period whether sonebody is noving,
whet her packages are being delivered.

Wth the enbassy whenever there were visitors cars
woul d pul | up, you know, | could inagine if they were having,
you know, neetings and whatnot that Ubers nay be there
taxis, et cetera. You can't pass. You just wait on that
street.

| mean there's not a whole |ot of space to pul
over and to unload people. You know, even noving trucks.
| mean trying to get a noving truck down that back alley is
going to be sporty just to nmake the turn. And if they' ve got
todoit inthe front then that's a probl embecause then you
can't easily get down the street.

CHAI RPERSON HI LL: kay. So | have a question
So when it was again an enbassy again there was only |ike,
you know, | think you were kind of saying about ten people
is the nbost you ever saw.

The, and I"'m just, like |I know your street and

it's a very beautiful street and it's a very narrowthing to
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go down and | know you' re kind of stuck. So when FedEx shows
or whatever shows |i ke that does cone in the front though for
you yoursel f.

MR WATKINS: It does.

CHAI RPERSON HI LL: And t hen you just kind of wait,
right?

MR, WATKINS: Yes, they wait or they try to pul
over. Sonetines they block other people's driveways and hope
that they don't cone in during that tinme period. Yes, | nean
it's a tight street.

CHAlI RPERSON HI LL: Right, but | nean the ten
peopl e though, and again we struggle with adverse inpact.
So when it was an enbassy and | nean you're in opposition,
your neighbors are here all in opposition, was it that
difficult with the ten people?

MR, WATKINS: So not with package deliveries. It
was nore when, you know, there would be cars that woul d cone
there for neetings and whatnot. Now one of the things I
think that nade it sonewhat nore tolerable is they at | east
had a spot that they could slide into to try to get out of
the way and keep the street open.

My guess is that parking would not, there was
enbassy parking space.

CHAI RPERSON HI LL: Yes, the enbassy par ki ng space,

right. Good parking space. Ckay, does ©Ms. Mazo, M.
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Sul l'ivan, you got anything?

MR SULLIVAN. Thank you, just one question. |
just wanted to clarify when you lived at 21147

MR, WATKINS: Sure, | purchased the property in
March of 1999.

MR, SULLIVAN.  And lived there until?

MR WATKINS: And | started renting the property
I n October roughly of 2011

MR, SULLIVAN: Ckay.

MR, WATKINS: And so currently Dan Mel man, | think
you' ve heard from

MR, SULLIVAN. Right, yes, we have a letter from
him  Thank you.

MR, WATKI NS:  Sure.

CHAI RPERSON HI LL: Ckay. And, M. Watkins, again

M. MAZO  Sorry, can | --

CHAl RPERSON HI LL:  Sure.

M5. MAZO -- just ask one question --

CHAlI RPERSON HI LL:  Sure.

M5. MAZO. -- of M. Watkins? Sorry, M. Watkins,
just today we've been presented with what they're calling
unnamed. "' m not sure what that's supposed to nean dated
11/ 27/ 17 seens to be an el evati on.

But the reason I'mraising this now is that it
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says potential underpinning of basenent | evel for additional

ceiling heights. | nean are you aware of what under pi nning
means?

MR WATKI NS: | am aware of what under pinning
nmeans.

VB. MAZO Ri ght, and would vyou, I mean

underpinning is outside the purview of this Board, correct.
But that said, would you believe that underpi nning on either
side could adversely affect your property?

MR WATKI NS: It depends on again where the
underpinning is occurring. | nmean so | own other properties
and |'ve had to go through underpinning. And it's a concern
for anybody who is adjacent to that property because damage
can occur.

And now | think even DCRA has turned it over to
third party i nspectors due to | awsuits tied to under pi nni ng.
So, yes, that would be a concern.

CHAlI RPERSON HI LL: Ckay, okay. M. Sullivan,
you' ve got a question about the underpinning? Ckay, al
right. So, M. Watkins, you know, thanks for com ng down,
for your testinony. Thanks for waiting.

And again, as one who lives in the city to people
that nove a lot and everything it sucks every single tine
sonmebody cones in. You have to go over there and nake

friends and just the same thing over and over and over agai n.
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MR. WATKI NS: Yes.

CHAI RPERSON HI LL: So whether this goes one way
or the other, but thank you.

MR, WATKI NS:  Thanks.

CHAI RPERSON HI LL: Ckay, all right. Ckay,
whenever you're ready we are.

M5. MAZO  Good afternoon, everybody.

CHAI RPERSON HI LL: Good afternoon. Before you
start, Ms. Mazo, please --

M5. MAZO  Sure, please.

CHAI RPERSON HI LL: -- let nme get everybody to
i ntroduce t hensel ves and then, yes, please if you would, sir,
just start down the line here fromnmny right to left. You
need to push the button into the mcrophone. No, that one
t here.

MR. CHAPI N. Christopher Chapin, President of the
Sher i dan- Kal or ama Nei ghbor hood Counci | .

M5. MCCARTHY: Ellen McCarthy, expert wtness.

MR. SUKENI K: John Sukeni k, past president of the
Sher i dan- Kal or ama Nei ghbor hood Counci | .

CHAI RPERSON HI LL: I'msorry, sir, could you say
your nane agai n?

MR. SUKENI K:  John Sukeni k.

CHAI RPERSON HI LL:  Sukeni k, coul d you spell that

for nme?
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MR, SUKENIK: S U K-E-N-1-K

CHAI RPERSON HI LL: Thank you.

M5. KUHN: Nancy Otneyer Kuhn. |'m here as an
expert w tness.

CHAl RPERSON HI LL: Ckay, there you go. Al right,
so, Ms. Mazo, again we have an hour on the clock for you and
you can begi n whenever you |ike.

M5. MAZO Al right. Good afternoon. [ will
keep ny prelimnary remarks to be very brief. W're here on
behal f of the Sheri dan-Kal orama Nei ghbor hood Council, which
as you will hear is a council created of residents that's
been in existence for nore than 60 years.

It has been very active in this neighborhood in
terms of all aspects of zoning and the regulation of and
really the protection of the residential district. Wth ne
t oday, as you indicate, are John Sukeni k and Chris Chapi n who
are both here on behalf of the Council as well as our experts
i n non-profit organization, Nancy Kuhn and her resune is in
the record at Exhibit 117.

Nancy can speak very briefly to her
gualifications. But sheis anon-profit organi zation expert.
She's worked at the IRS. She currently practices this type
of law in her practice. And so she'll be able to provide,
| believe, a lot of clarification informati on here.

And then we also, tony left is Ellen McCarthy who
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Is a fornmer director of the Ofice of Planning and is here
as our land use expert. So as stated profusely | think in
our pre-hearing statenent and in other statenents Sheridan-
Kal orama Nei ghbor hood Comm ssion, Council strongly opposed
this application.

We oppose it for many reasons. The first is of
course that we don't believe that the threshold requirenents
of the special exception wunder Subtitle U, 203.n are
satisfied here and we'll testify to that.

But then also that we do not believe the special
exception requirenents have been satisfied because this use
even as conditioned by the Ofice of Planning will tend to
cause adverse effects or adversely affect the neighboring
properties as well as the zone plan.

And so with that I will turnit over to Ms. Kuhn
who will testify again on sonme of the intricacies of the tax
exenpt law that has been raised here. And she's also

avai |l abl e for your questions.

M5.  KUHN: Good afternoon. | apologize in
advance. |I'mbattling laryngitis. So if you can't hear ne
just let me knowand I'lIl try alittle harder. | don't know

how much you want to hear about ny background.
| have an LLM a Master of Laws in Taxation from
University of Denver. Then | clerked at the United States

Tax Court for two years and then | worked at the Internal
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Revenue Service in Chief Counsel's Ofice for ten years, five
of which were in the Exenpt O ganizations D vision.

Now | am in private practice at Jackson and
Canpbell and | represent a variety of non-profits as well as
ot her taxpayers. But | practice exclusively in the tax |aw
ar ea.

CHAI RPERSON HI LL: Ckay, | nean does the Board
have any issues with her being, with Ms. Kuhn as an expert
w tness? No, okay, M. Kuhn.

M5. KUHN: As | think has been brought up in all
of the filings the District zoning regul ati ons define a non-

profit organi zati on as "an organi zati on organi zed, regi stered
with the appropriate authority of governnent and operated
exclusively for religious, charitable, literary, scientific
comrunity or educational purposes, et cetera and provided
that no part of its net incone inures to the benefit of any
private sharehol der or individual."

And that |anguage directly tracks the definition
used in the Internal Revenue Code Section 501(c)(3). And the
| anguage is identical and so |'mnot going to read it again.
But it provides and requires both the organization and the
operation for these purposes.

So an organization that is, that follows the

organi zational |anguage is only organized for exenpt

purposes. It has to also be operated. And in ny review of
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FSMB it operates for the purposes of pronoting its nenbers’
| ines of business and not operates for the purpose of
provi di ng benefits to the public.

And just for an overview, |'d like to go over the
differences organizationally and operationally between a
Section 501(c)(3) organization and a Section 501(c)(6). As
| said, a 501(c)(3) is operated for the benefit of the
publi c.

The donati ons ar e deduct ed as charitabl e donati ons
under Section 170 of the Internal Revenue Code. The | obbying
activities are very limted under Section 501(h) of the
I nt ernal Revenue Code which I'I| speak about inalittle bit.

There is a conplete prohibition on political
activities. It has to be publicly supported and organi zed
and operated to further very specific charitable purposes.
And the inurenment prohibition is absol ute.

I n ot her words, there can be absol utely no private
benefit to insiders, including nenbers. And exanpl es of
ot her 501(c)(3)s are the American Red Cross, Doctors Wt hout
Borders and charities that generally operate to benefit the
publ i c.

On the other hand a 501(c)(6) which is what FSMB
is qualified as, as indicated in their Form 990 which is
filed wwth the Internal Revenue Service every year, they are

as a 501(c)(6) operated for the benefit of their nenbers and
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they are required to be at least partially supported by
menber shi p dues.

Their purpose and their operation is to pronote
one specific line of business which they do by pronoting the
busi ness of physicians. There can be no inurenent simlar
to 501(c)(3) but it's nuch broader because benefits to
menbers are al |l owed.

And al t hough nenbership dues are not deductible
as charitable they may be deducti bl e as a busi ness expense.
Exanpl e of 501(c)(6)s include the National Football League,
the American Bar Associ ation, the American Hospital
Associ ati on. CGenerally any large organization with an
association at the end is a 501(c)(6).

When det er mi ni ng whet her FSMB sati sfied the zoni ng
regul ati ons definition of a non-profit organization |I | ooked
at how they were operating. | agree that the |anguage in
their Articles of I ncorporationtrack the 501(c)(3) | anguage.
And so | agree with themthat they probably could neet the
organi zati onal test under 501(c)(3).

But | do not agree that they could neet the
operational test under 501(c)(3) because they operate for the
benefit of their menbers to pronote the nedical profession
which is appropriate for a 501(c)(6). They do not operate
for the benefit of the public.

The revenue that FSMB receives from the
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adm nistration of the testing services and exam nation fees
which is approximately $40 nmillion dwarfs t he menbership fees
of approximately $170,000. Those figures are contained in
the nost recently available, publicly avail able Form 990.

These exam nation fees of $40 m | lion are reported
on a Form990 as a rel ated busi ness since the fees presunably
further the interests of their nenbers and further the
pronotion of their nmenbers' common business interests which
we do not challenge, which | do not chall enge.

But arguably this sane busi ness activity woul d not
gualify as a rel ated business for an entity that is descri bed
in the D.C. Zoning Regulations which mrrors the | anguage of
Section 501(c)(3). |If not, then FSMB woul d be deened to be
operating a for-profit business under the standards set forth
in the D.C. Zoning Regul ations.

The Articles of Incorporationlist the activities
that FSMB will engage in, excuse ne. And sonme of those
activities are to keep itself and its nenbers inforned.
That's in Article 3, Section A

Section Bis to study, determ ne, advocate and/ or
advance the adoption of adequate standards for |icensure.
That al so benefits their nenbers.

Article 3, Section Cis to develop and i nprove t he
guality of licensing given to nenbers, al so benefittingtheir

menbers and not the public. Article 3, Section D is to
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obtain and dissem nate information regarding the proposed
| egi sl ation and adm ni strative actions affecting the healing
arts. That is also for their menbers, excuse ne.

Also in Article 4, Section A of the Articles of
I ncorporation they state that no substantial part of the
activities or funds of the corporation shall be devoted to
carrying on propaganda or otherw se attenpting to influence
| egi slation, which also mrrors the | anguage, the statutory
| anguage found in Section 501(c)(3).

However, these standards are not required for
Section 501(c)(6) organi zations. And it does not appear that
FSMB is conplying with the language in their Articles of
| ncorporation as the Form 990 and its website report fairly
extensive |obbying and political activity which is
appropriate for a Section 501(c)(6) organizati on.

In the testinony earlier today they stated that
they would, they thought they would qualify as a Section
501(c)(3) and they cited Section 501(h) and the | obbying
restrictions under Section 501(h). But they're conparing
appl es and oranges.

Section 501(h) only applies to Section 501(c)(3)
or gani zati ons. And the expenditure limts under Section
501(h) woul d not i nclude, arguably their testing revenue, the
revenue that they receive in $40 mllion worth of revenue for

the testing services but would rather only be neasured
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agai nst the nenbership fees.

And i f they spend $400, 000 on | obbyi ng t hat woul d
actually dwarf the $170,000 of nenbership fees. So they
woul d in fact not neet the 501(h) restrictions assum ng they
were a 501(c)(3).

But | challenge that prem se that they would in
fact neet the 501(c)(3) requirenents. There's a revenue
ruling issued by the Treasury, the Departnent of Treasury
directly on point, Revenue Ruling 73-567. It describes a
medi cal specialty board which was forned by nenbers of the
nmedi cal profession to inprove the quality of nedical care
avail able to the public and to establish and maintain high
standards of excellence in a particular nedical specialty.

This Board's activity is described in Revenue
Rul i ng 73-567 consi st ed of devi sing and adni nistering witten
exam nations and issuing certificates to successful
candidates in this nedical specialty. And then the Board
determ ned whether the <candidates net the established
criteria to qualify for the exam nation

If so, the certified physicians were authorized
by this Board to hold thenselves out to the public as
speci al i sts. The I RS and Departnent of Treasury exam ned
this Board and concluded that the Board does pronote high
prof essi onal standards and that although there was sone

public benefit derived from pronoting high professional
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standards in a particular nedical specialty, the activities
of the Board were directed prinmarily to serving the interests
of the nedical profession.

And so under those circunstances t he Board was not
organi zed and operated exclusively for charitabl e purposes.
Therefore, under this revenue ruling that Board was not
exenpt under Section 501(c)(3) but was exenpt under Section
501(c)(6) since its purpose was to pronote the conmon
busi ness interests of the physicians.

So to summarize, in ny opinion FSMB is not
operated as a non-profit organi zation as that termis defined
in D.C. Zoning Regulations. Accordingly, they would not
satisfy the zoning regulations definition of a non-profit
or gani zat i on.

M5. MAZO. And can | ask two questions? First,
Ms. Kuhn, you were in the audi ence today and you heard FSMB' s
counsel's testinony as to their activities and | believe
trying to nake a point that their activities were, that they
were operated in the public good. Is that correct, and you
heard that testinony?

M5. KUHN: | did hear that testinony. But | would
differ inthat their activities are really to pronote their
menbers' interests and to pronote the state nedical board's
interests and to run this program of testing, these testing

servi ces.
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Simlar to the revenue ruling they were, in which
their activities were to establish and naintain the high
standards of excellence in the nedical specialty. That is
to pronote their nenbers, not to pronote the public's
I nterests.

CHAI RPERSON HI LL: Ckay. | nean there's, let ne
see how we can do this. Now does the Board have any
questions for this witness right now? Yes, please go ahead.

COW SSI ONER MAY: Ckay. So we conveniently on
the screen have the definition of organization, non-profit.
So I've read through this many, many tinmes. Can you tell ne
where you are seeing in that there is a requirenent that it
benefit the public?

M5. KUHN: It's, has to be operated exclusively
for religious, charitable, literary, scientific comunity or
educati onal purposes. That exclusively neans that it has to
be operated that way for the public, not for alimted nunber
of nenbers.

COMM SSI ONER MAY:  1I'mstill not seeing that. |
nmean educating their nenbers, making sure that they are
provi ding excellent nedical service, isn't that a, | mnean
ultimately that's a benefit to the public.

But I'm not even seeing for the benefit of the
public in the definition. | understand howit weighs in, in

the IRS code and the classification of organizations. But
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here I'"mnot seeing it.

M5. KUHN:. Well the last part of that sentence
that no part of its net incone inures to the benefit of any
private sharehol der or individual. A nmenber is a private
shar ehol der or individual.

COW SSI ONER  MAY: That's a separate question
t hough. That just says that nobody is nmaking a big profit
of f of this.

MS. KUHN: No, | nean that's part of the
definition of a 501(c) in Section 501(c)(3) that there not
be any --

COMM SSI ONER MAY: Right, inurenent, yes.

M5. KUHN: -- inurenment to a private sharehol der.

COMM SSI ONER  MAY: Ri ght. And | think they
testified that's, there is no inurenent to private
I ndi vi dual s.

M5. KUHN:  Well nenbers are private individuals.

COW SSI ONER MAY: But that's not what this is
about. This is about people who are, | nean the nenbers who
are, they pay a nenbership fee or they pay fees for whatever
testing services or training, whatever they're paying for,
right.

It's income as opposed to a nenbership fee. They
are gai ning education out of it, right. | nmean that's |ike

saying that people who take classes at a university are
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private individuals who are gai ning sone sort of inurenent.

M5. KUHN: But only, but their services are only
avail able to nenbers. As a nenber of the public I could not
use, take advantage of any of their services because | amnot
a nenber. And so that's why they do not neet this
definition.

COW SSI ONER MAY: No, but again, you're, |I'm
trying to understand where it says it has to benefit the
public. There's nothing in the words here that says that it
has to benefit the public directly or indirectly. The words
aren't there.

M5. KUHN: | nmean | guess | would chal |l enge that
just because of the vast amount of, because this is the
| anguage taken directly fromthe 501(c)(3) statute.

COMM SSI ONER MAY:  Well sone of the phrases.

M5.  KUHN: The case law that interprets that
| anguage has interpreted it to nmean that it has to benefit
the public. Better Business Bureau, a Supreme Court case has
anal yzed that extensively.

COW SSI ONER MAY:  And if this were a tax case
that mi ght be relevant. But this really just has to do with
whet her in the words that are i n our regul ati ons whet her they
gqualify as a non-profit.

And I'mnot seeing the sane things in it that you

are because, | nean you're thinking about it froma tax | aw
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perspective which is, you know, | understand conpl etely. But
"' mnot seeing the sane things here.

The fact that there is sone commonality between
this definition and what's in the IRS Code is, | think, you
know, it's understandable and it's helpful. But this is not
the I RS definition.

If it were the IRS definition the zoning
regul ati ons probably woul d have said a 501(c)(3) organi zati on
rather than try to lift certain |anguage fromit. | mean
Washington as acity is filled wth non-profit organi zations
who do a wide range of work and not all of them benefit the
public and not all of them are under 501(c)(3)s.

So I"'mstill struggling to nake that connection
that you are seeing.

M5. KUHN: | guess | would point you to that | ast
i nurenent prohibition because it's nmuch nore --

COMM SSI ONER MAY: But that goes to the paynents
to people who run the organization. | mean that's the way
| read it.

M5. KUHN. But it's to any private sharehol der or
i ndi vi dual which is very narrow.

COW SSI ONER MAY:  Right, so what, okay, no part
of its net incone inures to the benefit of private, | nean
basically they're saying that it's not going to make a

profit. | mean the way | read that.
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M5. KUHN: No, it's broader than that. It neans,

| nurenment doesn't just nmean profit. It neans that a benefit,
a private benefit doesn't go to an insider, doesn't goto a
menber, doesn't go to anybody. But all the benefits are to
t he general public.

COW SSI ONER MAY:  So a nenbershi p organi zation
like the one that | belong to, the Anerican Institute of
Architects, right, | pay a fee to them And | get benefits
fromthem

M5. KUHN: Right.

COMM SSI ONER MAY:  And |'ma private individual.

M5. KUHN:. Ri ght.

COMM SSI ONER MAY: So that neans they're not a
non- profit?

M5,  KUHN: They're not a 501(c)(3) non-profit.
They' re probably a 501(c)(6) non-profit.

COWMM SSI ONER MAY:  But this doesn't say 501(c)(3),
it says non-profit.

M5. KUHN: But what |'m saying is that the
i nurenent prohibition under Section 501(c)(6) is much nore
| eni ent . This is a very precise and absolute inurenent
prohibition to any private sharehol der or individual.

COMM SSI ONER MAY:  So it can't go to any nenber
of the organi zati on what soever?

MS. KUHN: Public charities do not have nenbers
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generally. Public charities neaning 501(c)(3).

COW SSI ONER MAY: Right, | belong to ny I ocal
public radio station. | belong to ny local public tv
station. | get, | got beer glasses when | made ny | ast

donation to the radio station.

M5. KUHN: Those are incidental. | nean | don't
know that's considered a benefit.

COW SSI ONER MAY:  Well | nmean you just saidit's
absolute and then it's not an absol ute. | mean there are
benefits. W get a magazi ne.

M5. KUHN: | think a beer glass is a little
different than --

COMM SSI ONER  MAY: Yes, but we get a magazine
from you know, fromother ones. There are other things that
we get fromthe nmenbershi p organization.

M5.  KUHN: | would have to analyze that
organi zation and determ ne what benefits you' re getting.
Maybe they're not within the law. | don't know what you're
tal king about. So I would need to anal yze the facts.

COWM SSI ONER MAY: ["mjust, it's hard for ne to
under st and how a nmenber shi p organi zati on, you' re essentially
saying that any nenbership organization that allows any
benefits to accrue to the nenbers cannot be considered --

M5. KUHN: | think you're taking ny words out of

context and to the extrene.
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COW SSI ONER MAY:  Wel |, okay. Maybe | am  But

I"monly going by what |I'mhearing fromyou. So |I'm having
trouble tying what you're saying to our definition in the
regul ati ons.

M5. KUHN: | woul d just point you to the | anguage.
No part of a net incone inures to the benefit of any private
shar ehol der or individual. Those are the words.

COW SSI ONER  MAY: Net i ncone. We're talking
about noney. Net incone is noney, isn't it?

M5. KUHN: That's true.

COWMM SSI ONER MAY: So the, if they were payi ng out
noney from what they collected on the fees for testing or
sonmething like that to the nenbers or if they were paying
peopl e beyond what staff salaries they are paid. | nmean
again, it's, |I'm having trouble seeing how they have net
income that's inuring to the benefit of private sharehol ders.

| mean |'m sure that they can answer that nore
directly. 1'll let themdo that on rebuttal. But that's one
of the things that I'm having trouble with. Al right. |
think 1've asked enough. Thank you.

CHAI RPERSON HI LL: kay. Anyone else for this
W t ness, okay. Ms. Mazo.

M5. MAZO. |I'mnowgoing to turn it over to Chris
Chapin who is the President of the Sheridan-Kaloram

Nei ghbor hood Counci |
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VR. CHAPI N: Good afternoon.

CHAI RPERSON HI LL: Good afternoon.

MR CHAPIN. M nane is Christopher Chapin. [|I'm
Presi dent of the Sheri dan- Kal or ama Nei ghbor hood Counci |l . For
nore than 60 years the SKNC has been the citizen's
associ ati on of Sheri dan-Kal or ana.

It's funded by resi dent dues and seeks to preserve
the residential character of our neighborhood. W' ve
testified before many tines before the BZA often on issues
related to foreign chancellories. For 40 years |'ve |lived
on Leroy Place at 2136. M house is just up the street and
just a few feet outside the 200 foot radius of 2118 Leroy.

|"'mnot an attorney. But here's how!l | ook at the
case. The special exception was designed to protect
residential areas like ours which is zoned R3. It seeks to
prevent exceptionally |arge houses from becom ng abandoned
and derelict, hence the 10,000 square foot criteria.

To use these houses for non-profit offices was
t hought to be better than to I et thembecone a blight on the
nei ghbor hood. This does not apply to 2118 Leroy.

The property is not in danger of bei ng abandoned.
Wien it was for sale there were two other bidders. John
Sukeni k, who will testify after ne, was told by the realtor
at the tine that at | east one was a residential bidder.

The FSMB told an imedi ate Leroy Place nei ghbor
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that it had | ooked at commercial property space around the
city including on Connecticut and Massachusetts Avenues and
It picked Leroy Place because it was a better deal. On
Connecticut Avenue within 200 feet of 2118 Leroy there are
two office buildings for sale or |ease.

See the exhibit. 1832 and 1834 Connecti cut Avenue
have been renovated as offices. Both have commercial office
certificates of occupancy and off street parking in the alley
behind and it's a nuch wider alley than the one that runs
bet ween Bancroft and Leroy.

Each is 5,000 to 6,000 square feet. And they can
be nerged into a conbi ned of fice of 11,000 square feet. The
bui | di ngs are connected on the basenent and third fl oors and
t hey can be connected on the first and second floors as well
to make it an integrated office.

This is a perfect | ocation and size for FSMB. So
why did FSMB buy Leroy Place? As they told the neighbor it
was cheaper. The buildings on Connecticut are for sale for
an asking price of $740 per square foot.

FSMB pai d $383 per square foot for Leroy Pl ace.
Add $1 million for renovation and the cost is still only $475
per square foot. This is a 35 percent discount off the cost
of equivalent office space | ess than 200 feet away.

Wth $43 mllion in annual revenues FSMB is not

some cash-strapped charity that can't afford to pay
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commercial rates. FSMB bid up the price of 2118 Leroy from
$3.5 to $4.15 mllion, an increase of $650, 000.

FSMB could have bid up the price another $2
mllion and still gotten a | ower cost space than the nearby
commercial office building. Howcan any resi dent bi dder ever
hope to conpete?

The special exception regulation should not be
used as a | oophole for office users |ooking for cheap office
space. This is a case pure and sinple of an office user
wanting to pay residential prices for commercial office space
when that space is available and is still avail able | ess t han
200 feet away.

W' re aware that both FSMB and the D.C. O fice of
Pl anning have offered conditions to reduce the adverse
i npacts of an office in the mddle of a residential block.
The conditions are not sufficient to protect the
nei ghbor hood.

For exanpl e, the 2100 bl ock of Leroy has dual Zone
1 and Zone 2 parking. I n Sheridan-Kal orana the dual zone
applies just to the first bl ocks west of Connecticut Avenue.
Thi s neans any FSMB enpl oyee who lives in Ward 1 or Ward 2
and has a sticker could park all day on Leroy.

They say they won't. How do we enforce that? W
can't. The sane applies to many of the other conditions.

This is another reason why the neighbors and the ANC are
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opposed to the special exception. John Sukenik w |l address
adverse inpacts in greater detail.

The Sheri dan-Kal orama Nei ghbor hood Council has
been fighting for decades to limt foreign chancellories.
We recogni ze we are a residential nei ghborhood close to the
center of the city.

When we had the di plomatic overlay it was cheaper
for a chancellory to buy a house than to buy or rent
commerci al space. The new zoning regul ati ons have renoved
the di plomatic overlay and raised the institutional criteria
to 50 percent from 33 percent.

Just when we are getting nore protection fromone
non-resi dential threat we now have this new one. Sheridan-
Kal orama has 50 residences or chancellories with nore than
8,500 square feet. There are only 195 countries wth
chancel lories but there are thousands of trade associations
i n Washi ngt on.

Just when we had a chance to recover a chancel l ory
as a residence and a nunber of other institutional buildings
have been recovered as residences that were used previously
as schools or chancellories, a commercial office user cones
into this interior block and outbids any potenti al
resi dential user.

The zoning regulations are being abused so

comrercial office users can get cheap office space. This is
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what R3 zoning i s designed to prevent. The Sheri dan- Kal or ama
Nei ghbor hood asks the Board of Zoning Adjustnent to uphold
the integrity of the R3 zoning, protect the residential
character of Sheridan-Kalorama and deny the special
exception. Thank you.

MR, SUKENI K:  Thank you. Cozy up to ny |awer
here so | can see the screen. Ckay. My nanme is John
Sukeni k. As | said, I'ma long termresident of Sheridan-
Kal orama and a veteran of quite a few cases involving
enbassi es.

And |I'"mgoing to talk about three things in this
presentation. The titles m ght not seemlike right on the
subject but | hope you'll find that the content is. The
first one is this alleged argunent that approving an office
use in this building will address a problem of vacant and

abandoned enbassi es i n Sheri dan- Kal or ama.

Vell | submt there is no problem of vacant and
abandoned enbassi es. There's a problem of, there's no
probl em of abandoned enbassi es. It's only the vacant

properties that are a problemand we can't do a thing about
t hat .

The fact is that these governnments for whatever
reason, as in the case of 2118 Leroy, will hang on to them
for several years even for decades w thout using them And,

but when they do finally sort of wake up and decide to
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rel ease themto the marketpl ace they go.

They don't always go very quickly. But al nost
nothing in Kaloram does because when you get into these
multi-mllion dollar prices the pool of buyers sinply isn't
that | arge

And to provide sone exanples this slide that you
see now, these are all properties in Sheridan-Kal orama that
have been converted back to residential. Some of them go
back |ike a good ten plus years, but not a |lot nore than
t hat .

But a good exanple, a very good one is this 2310
Leroy, the first, Tracy, sorry, the top one. The property
bel onged to the governnent of Portugal. They didn't use it
for 20 years. There were literally holes in the roof, |I nean
open to the sky.

And as soon as they put it on the nmarket it sold
and it was restored as a single-famly residence, nore |ike
a 6,000 square footer as opposed to a 10, 000. But
regardl ess, you know, it's a good exanpl e of what can happen
once these properties cone back to the narket.

Here's anot her one you see on the screen. That's
2126 Wom ng Avenue. That's over 10,000 square feet. That
is a single-famly residence. It was a building that
bel onged to the Field School. So you can inagi ne what, how

much rehab it needed.
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This one, this is the one that | really want to
call to your attention because it is over 10,000 square feet.
And what was done here is it was divided, the | ot was di vi ded
Into two townhouses, so to speak, two attached townhouses
with, sharing a conmmon entrance which nmade it possible to
conply with the historic preservation requirenents.

And this property is huge. |f you go by there and
| ook and you |ook at the back and everything it's just a
nonster. And then this is alnost, | alnost present this as
a j oke because it's such an outlier.

But this is the property that Bezos is renovating
as a residence, 2320 S Street, 22,000 square feet is the size
of that. It sort of falls into the category of well, you
know, anything can happen.

Moving along, Leroy is a perfect exanple of ny
statenments above. You've heard in the Applicant's materials
that the condition of the building makes it unsuitable for
a residential rehab.

That is, well we don't agree. Go ahead.
Qui |l ermo Rueda who sone of you may know, we asked himto
| ook at the building. He is directly experienced wth
reconversions in Sheridan-Kal oranma.

In fact, he did the one the school that was
converted to the two buildings with a comon entrance. He

reviewed the plans and photos and he thinks that it has
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consi derabl e potential for residential use especially given
its many remaining visible elenents, right. Go back there.

You | ook at that staircase that's still on the
bui | ding and that beautiful roomon the ground floor. And
you can see that the condition of the walls and so forth
really isn't bad.

And noreover, if you | ook at the photos what you
see nore than anything is the ceiling tiles with florescent
| ights and the 27 offices that are tal ked about. They're
just going to be cheap partitions. Those ceiling tiles and
wal s could be out of there in two days.

And t hen going along to the sale of the property,
Syl via Bergstromwho was the |listing agent and i s soneone who
is quite the specialist in Sheridan-Kal orama property chose
to advertise it as follows. Previously used as an enbassy,
currently set up as offices.

This property could be a spectacul ar residence.
The huge foyer boasts a beautiful staircase |eading to |ight
filled upper |evels. But now here's where, you know, we get
into some real factual issues.

And, you know, | don't knowit's al nost, there was
once a TV show called Wio Do You Trust. And the Applicant
said that their attorney told themthat the bidders on the
property were a devel oper, a foreign governnent and FSMB.

Now of course conpetition |ike that would incline
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you to pay nore. But what | got from Sylvia Bergstrom the
listing agent personally after she had gone and tal ked with
her daughter too and they put their heads together to make
sure they had their information right she said that the three
bi dders were one, a couple seeking to use it as a residence.

A private individual fromSan Franci sco who never
reveal ed anything but he was interested in the property and
FSMVB. So, you know, since there was a totally different
story | nean you have to deci de what to believe, so to speak.

But, you know, this property definitely has and
would have had residential demand, if not imedi ately
eventual | y. And the fact that FSMB bid up the price by
$650, 000 is really alnpst startling to ne.

| nmean, how can a | arge associ ation be allowed to
buy their way to eligibility for special exceptions in
resi denti al nei ghbor hoods by payi ng preenptively high prices?
Get going, all right.

She says, get going. Al right. On the facts of
the residential nature of Tracy Place | just want to nention
a couple of things. Regarding the hotel, this is nore into
t he range of adverse effects.

The hotel which is on the upper right, the Marri ot
Courtyard you have to understand how that works to see why
that literally does not interact with the neighborhood.

Arrivals all take place from Connecticut Avenue.
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The driveway goes up the side of their property
to the garage. Anything not going into the garage | eaves to
the immedi ate I eft of the garage door getting on the one-way
street on Leroy and going right back out to Connecticut.
It's entirely self-contained on that whol e property.

As far as the other diplomatic properties go,
those are very small countries, those three and they, you
know, it's amazing if they have ten enployees. There is
GQuinea, not to be confused with M. Guinee, Nepal and
Mauri t ani a.

Those are all, you know, they have very small
presences here in D.C. And conpare that with the Federation
of State Medical Boards. Now they say they have only eight
people at this time and they don't want nore than 20.

But | find it alnpost hard to believe that there,
people are going to hardly cone and go fromthat place. |
nmean it just doesn't really make a | ot of sense. The scale
of their operation, the $42 mllion we've already talked
about that.

But also just to give you another exanple when
they opened their D.C. offices on Massachusetts Avenue, |
can't quite read that. Can you read it?

M5. MAZO It says FSMB nenbers are encouraged to
visit the new of fi ces whenever they are in Washi ngton.

MR. SUKEN K: Yes, even if they're not there on
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FSMB busi ness. Just |ike stop by, open door. And it's also
hard for ne to believe that these conmttee and work group
nmeetings are not going to be nore frequent than M. Chaudhry
has suggest ed.

He said they have, | believe, 12 to 14 commttees
and wor k groups. | checked ny phone while not testifying and
| counted 22. Beyond that to think that staff's com ng and
goings wth be virtually non-existent is also another one
that strains credibility.

FSMB D.C. doesn't want to be called a | obbying
organi zation. So let's just call thema policy and advocacy
operation. The job titles, as | found on their website were
chief advocacy officer, director of federal governnent
rel ations, director of state policy and | egal services, state
| egi sl ati ve and policy coordinator.

If those are up to date that just gives you a
sense of out of eight you have four | eadership positions in
policy and advocacy. And what do such people do in every
ot her organi zation?

They host, they entertain, they visit, they neet.
They go back and forth fromthe Hill. |If FSMB s activity is
going to be that | owthey nmust be uni que. The transportation
i npacts. Street bl ockages on Leroy and in the alley behind
FSMB.

We've already tal ked sone about this so | won't
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hit it too hard. But one-way, one l|lane street, all right.
Simlarly only one vehicle can pass in the alley. The bottom
line is that they have no off street or off alley parking.

Their use i s going to cause backups on Leroy Pl ace
no matter how you |l ook at it. And the enforceability aspect
that Chris nentioned was inportant too because Ubers, bl ack
cars, taxis, all these pick up and drop off, this just wll
make it very difficult for Leroy residents to attain their
hones.

Then the services issue, trash howis that going
to be? W already tal ked about deliveries. Oher service
providers offices require nuch nore services than a
resi dence.

They need t el econmuni cati ons, mai nt enance repair,
general building naintenance and repair, nessengers, you
know, what it's, we all know what it's |ike. Then parking,
don't talk about parking she said, okay. Al right, ["'1l]
ski p parki ng.

But other vehicular inpacts that | think really
are inportant. Leroy Place is a one-way street going east,
as we know, right. A vehicle cannot arrive at the property
wi t hout driving through the nei ghborhood.

Car, truck, taxi, van, whatever, to arrive at 2018
the vehicle has to take other residential streets. And

finally, adverse econom c inpacts. This hugely inflated
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price that FSMB paid is likely, if it hasn't already to
af fect the assessnents of the other buildings on the street.
But that is, you know, the damage has probably

been done there. But also going in the other direction the

val ues of attached and nearby properties will be reduced by
their proximty to what | claim wll be an active and
di sruptive office use and the entire block will be |ess

attractive to purchasers of single-famly residences.

M5. MCCARTHY: Good afternoon. Let ne get right
down to the point. | want to tal k about the site context,
the application for the special exception and why it is
i nconsistent with the intent and provisions of the zoning
regul ations and the harm that would be caused to the
integrity of the zone plan and the residential character of
Sher i dan- Kal or ama.

First of all, the site context. As you' ve seen
from the slides and heard from the w tnesses Sheridan-
Kal or ama S a st abl e, | ow- density, single-famly
nei ghbor hood. The, if you have ny testinony before you I
will save tinme and not read through the various provisions
of the conprehensive plan other than to say that as we know
zoni ng may not be inconsistent with the conprehensive plan.

And it's the plan that provi des assistance to the
Board in interpreting the provisions of the zoning

regul ati ons. So when you see in the conprehensive plan, for
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exanpl e, policy near northwest elenent 1.1.7 that the plan
strongly discourages conversion of housing units to non-
residential uses such as nedical offices, hotels and
I nstitutions and that zoning regul ati ons nust nmaintain, be
mai ntained to limt the encroachnent of non-residential uses
I nto near northwest nei ghborhoods.

Pl ease keep that in mnd as sort of an inportant
guidance in interpreting the special exception in this
situation. As we, as you also heard in the past years the
residential character of Sheridan-Kal orama was under threat
because the Foreign M ssions Act the Congress had passed in
1982 really put the neighborhood in the cross hairs for
| ocati ons of chancellories and enbassi es.

And the diplomatic overlay as it was enacted at
the tine hel ped foster that. The Sheridan-Kal orama, due to
the extraordinary vigilance of the SKNC with past support
fromthe O fice of Planning, that residential character has
been preserved.

As you heard earlier, several large structures
have actually been converted back to housing fromother uses
and that's partly because of the alteration of the zoning
formula which all owed residential uses to conpete on better
footing with chancellories and enbassi es.

The zone plan, the site is zoned R3 which is, as

you know, | ow density residential zone defined in the zoning
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regs as residential zones designed to provide for stable, | ow
to noderate density residential areas suitable for famly
life and supporting uses.

And the regs also state the purpose of our zones
IS to recognize and rei nforce the i nportance of nei ghborhood
character, preservation of housing stock and we should note
no office space is pernmtted as a matter of right.

So to the subj ect special exceptionin particul ar,
as you know the Applicant is trying to take advantage of a
provision in the zoning regulations that allows the
conversion of a residential building to non-profit office
space. However, what is really inportant is to go back to
Order 83, the Zoning Comm ssion order that established that
speci al exception and to understand the, going back to that
order gives us a context in which we should interpret the
provi sions of the special exception.

Order 83 was issued in January of 1974 for a case
that was filed in 1973, 73-32, the year that Congress granted
honme rule to the District. One of the nost salient realities
in planning and land use in the District of Colunbia at that
time was the long termtrend of | osing popul ation.

| ndeed, we went from a population of 802,000
people in the 1950 census which made us the ninth | argest
city in Arerica to a popul ation of 572,000 in the 2000 census

when we dropped to the twenty-first largest city. Between
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1970 and 2000 the city lost 25 percent of its popul ation.

However, the situation in the District IS now
totally different. We have reversed a 50 year popul ation
decline with the nunber of residents grow ng alnost 20
percent between 2006 and 2016 to a figure of 681,170 as of
July 2016, a figure we haven't seen since the 1970s.

The District grew by nore than 110 people just
since the conp plan was rewitten in 2006. How does this
apply to the special exception? The order nakes it clear
that the exception was created to deal with the situations
related to this severe popul ati on decli ne.

The Conmi ssioners were concerned that once
residents noved out of large historic hones there would be
insufficient demand to live there from new famlies or
i ndi vidual s and because the zoning regulations required
residential use the buildings would sit there derelict and
vacant having a negative effect on the nei ghborhood.

| suggest if you could to go to Appendi x A of ny
testimony which has the full text of that order in all of its
xeroxed or m nmeographed glory from1973. And it specifically
says in the first whereas that it is in the public interest
to maintain these large historic houses and that there are
i nstances where continued use as residences of such large
buil dings is no | onger assured | eading to their dil apidation

and destruction and that the current zoning regs wll not
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acconplish the purposes of saving and naintaining those
hi st ori ¢ bui |l di ngs.

Therefore, it suggests buil dings that are of that
historic nature that have gross floor areas in excess of
10, 000 square feet and that you could, that those buil dings
could then be wused for non-profit organizations as an
appropriate means for providing not just for the preservation
of such buildings, but also by allowng non-profit
organi zations to locate there it would pronote the public
heal t h and general welfare.

That context is really inportant, | think, in
interpreting whether a 501(c)(6) neets the aim that the
Zoning Comm ssion had when it first adopted this special
exception. Notice, the Zoni ng Comm ssi on was concer ned about
the potential vacancy of these large residential buildings.

It could have just said commercial, they could be
reused for conmercial office space with a special exception.
It could have just any historic buildings, large historic
bui | di ngs.

But it specifically, because it was consci ous of
the i nportance of retaining the residential character of the
District, limtedit to buildings in excess of 10,000 square
feet and that the office had to be a non-profit organization
because t hat woul d not only preserve the buil ding but pronote

“the public health and general welfare."
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Whil e the Conm ssion didn't specifically use the
term 501(c)(3) organization the fact that a 501(c)(6)
organi zati on such as FSMB i s a busi ness associ ati on organi zed
and operated to benefit the nenbers of the association and
not to provide for the general welfare clearly puts it
outside the intent of the zoning regulations for this
specific special exception in this specific case.

W should also observe with respect to the
requi renent that a special exception needs to be in harnony
with the general purposes and intent of the zoning regs and
maps that not only has Sheridan-Kalorama beconme highly
desirabl e and a desired nei ghborhood, but 2018 Leroy Pl ace
specifically was in no danger of standing vacant and
deteriorating as a residence.

There were two other, at | east two ot her bidders
at | east one of whomexpressed the intention to renovate the
structure and use it as the regul ati ons i ntended as a si ngl e-
famly property. And that information is in the record.

Now let nme take a few mnutes to deal with the
i ssue of the definition of non-profit in the regul ations and
the points that Nancy was nmaking earlier. The FSMB is a
(c)(6). It is designed to operate, the zoning definition,
| et me step back.

The zoning definition of non-profit which we

didn't really dwell as nuch as | think we should have on this
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section, says that the organization has to be operated
exclusively for charitable, educational purposes, whatever.
The, what ever educati onal purposes or charitabl e purposes the
Applicant is referring to that inure to the broader public
are incidental.

The mssion of this organization is to benefit
organi zati ons whi ch regul ate nedi cal practice in the states.
Their nmenbers are not even physicians. Their nmenbers are
state nedical boards and the whole purpose of FSMB is to
all ow those boards to do their job of regulating better.

No offense to the lawers in the room but every
state has a State Bar Association and it regul ates | awyers.
And t he Anerican Bar Association has as its purpose to allow
the State Bars Association to operate better.

But | don't think we would | ook at having | awers
be requl ated better as sonething that inures to the broader
benefit or that has a cultural, social, educational purpose
or to look at it in another way. |If you' re an accounting
firmin the District one of your najor jobs is to nake sure
that your clients stay out of trouble, keep their accounts
correctly, file their taxes correctly, do their business on
the strai ght and narrow.

You coul d say that accounting firmtherefore has
a duty or has a job to educate its clients to obey the |aw

and to operate within the sphere of that |aw But that
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doesn't nmean that it could operate as a non-profit.

An accounting firmis clearly a commerci al office
use. It would have to locate in the comercially zoned
sections of the city. The FSMB serves the regul ati ng boards.
It doesn't serve the physicians.

Its journal is the Journal of Medical Regul ation.
It hel ps people do their jobs better as regulators. The NFL
Is a 501(c)(6). Presumably it hel ps the owners of the teans
do their jobs better as owners. GCet nore noney, |earn what
to charge for beers in their stadiuns, whatever.

But again, | don't think we woul d say that the NFL
is a non-profit organization if it |ooked to get a speci al
exception to locate in a residential area. So | think we
need to keep that context in mnd.

The second threshol d i ssue in addition to the fact
that this is not a non-profit as the zoning regul ations
interpreted it, is this notion of the 10,000 square feet.
If you look at the architectural drawings that are in the
record, not the ones that we saw, well you could take a | ook
at the ones we saw today.

But | ooki ng at those addi ng up the nunbers for the
various floors it adds up to 11, 253.04 square feet. But if
you | ook nore closely at the plans for the ground | evel 400
square feet of that are listed as garage which is not part

of the gross floor area of the buil ding.
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Three hundred eighty-six square feet are |isted
as patio, which is not part of the gross square footage. One
ni nety-four square feet are crawl space. That adds up to 980
square feet. Then look at the two front roons which if you
| ook at the draw ng that you saw today is shown as clearly
bel ow t he grade.

Those two roons add up to 1,529 square feet
Maybe sone of that is above grade as the ground sl opes down.
Assum ng for the nonent it isn't, if you take those square
footages that are clearly not part of gross floor area and
you add it to those front roons you conme up with 2,509 square
feet.

Subtract that from what the Applicant's
architect |listed as the total square footage and t he bui | di ng
is only 8,744 square feet. So it doesn't even neet the
t hreshol d requirenent of exceeding 10,000 square feet.

That in and of itself, | think is problematic for
any approval of this special exception. Now what about
adverse inpacts? The nmjor adverse inpact which has been
hinted at by prior witnesses, is the destabilizing of the
residential real estate market.

As you know, zoning fills many inportant
functions. One is that by providing a framework with respect
to how | and can be used and its density intensity it hel ps

provi de for a stable market for | and.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N oo o b~ wWw N P

N DN N N N DN P P P P PP, R
oo A W N b O © 00O N O O d W N P+ O©O

215

Prospective purchasers know what they may build
and how they may use an existing building. And presunably
t hat know edge constrai ns what they pay when they purchase
a property.

The O fice of Planning evoked that know edge or
that function of zoning when it proposed a text anendnent
whi ch was adopted by the Zoning Comm ssion to |imt pop-ups
or roof top additions to row houses in R4 zones. And part
of their rationale was to preserve the affordability of those
row houses for famlies who needed nore space than was
typically available in new apartnent construction in D. C

So t he research showed t hat devel opers wer e buyi ng
t hose row houses and carving themup into two or three | uxury
condom niunms selling themfor a great profit and pricing them
out of the class of single-famly users. The rationale here
is simlar.

Wil e there are sonme wel | -heel ed non-profitsit's
safe to say that business associations, trade groups |ike
FSMB can outbid those who desire to use a large historic
buil ding as a residence. In this case even with FSMB payi ng
nore than $600,000 nore than the asking price for the
property, as has been pointed out, it's still getting a
bargain conpared with what it would have had to pay to
purchase or rent comrercially zoned property.

Granting this special exception would establish
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a precedent which would put a quick stop to the recent trend
I n Sheridan-Kal orama buil dings of fornmerly non-residential
uses being transforned back into hones. |t would be directly
contrary to the established com plan policy to Iimt the
encroachnment of comrerci al uses into near northwest
nei ghbor hoods.

If | could have just a little bit nore tinme from

the tine that we lost in the cross exam nation on the non-

profit.

CHAI RPERSON HI LL: | feel like a soccer match
yes. | had the little stop watch going while the injury tinme
out was going on. So, but you still only got |ike maybe

three, four extra mnutes in there for the M. My di scussi on
if that's what you' re speaking of.

M5. MCCARTHY: |'ve only got a page, just slightly
nore than a page. The second adverse effect is unnecessarily
expandi ng the Class B, office supply and restricting housing
suppl y.

As | indicated we're experiencing an increase in
popul ati on and we' re experiencing a gl ut of commercial office
space in the |ast several years. According to the D.C
econom ¢ partnership the current vacancy rate for commerci al
office space stands at 11.7 percent with several ngjor
projects such as Capital Crossing and the redevel opnent of

the former Washington Post headquarters set to deliver

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N DN NN N N DN P P P PR,
oo A W N b O © 00O N O OO W N P+~ O©O

217

t housands of square feet in the next one to seven years.

At the sane tine the demand for housi ng has been
outstripping supply creating upward price pressures which
exacerbate a serious housing affordability problem The city
I S even pursuing an i ncentive package to encourage owners of
Class B and C office space to convert themto housing.

Thus is woul d serve no public purpose to gointhe
opposite direction and add to the supply of Cass B office
space while mssing an opportunity to provide a new
residential use. The |ast, the second to | ast adverse i npact
traffic congestion, parking and | oadi ng.

As you've heard from the other wtnesses the
narrowness of Leroy Place in the alley at the end of the, at
the rear of the property make it likely that the i ntense used
proposed for the site would have adverse inpacts on
nei ghboring properties and it would represent a serious
increase in the intensity of these effects conpared with the
prior use of the building by the Col unbians who had only a
skel eton crew in the building from 2007 until the recent
sal e.

SKNC has expressed concern that even with the
conditions proposed by the Applicant and the Ofice of
Pl anni ng the adverse effects will still occur and plus the
burden of policing adherence to the conditions will fall on

t he nei ghbors. Are they the ones that are supposed to go out
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and check every enployee that's walking in to see whether
they're an intern or not and to keep tabs on how nany
enpl oyees are located in the buil ding?

The conditions are just not enforceable. Lastly,
the erosion of residential character. WII FSMB as part of
Its outreach to the neighbors assured themthat there woul d
no night tinme or weekend activity in the building.

That's a negative not a positive. It's not
consistent wth the desired character of a healthy
residential area to live next to or across the street from
a building whichis lifeless during nost of the tine that the
nei ghbors will be hone.

It al so places a burden on the nei ghbors to keep
watch for vagrants or those who would use the lack of
occupancy in the building for negative purposes. Let nme just
mention |ast the one point that | forgot to add about the
10, 000 square feet.

M. Sullivan all eges that woul d be, that this wll
be caught by DCRA when the building permt is submtted if
it's not 10,000 square feet. That's just not realistic.
DCRA has such a huge wor kl oad when you bring in your perm:t
and it's processed and the zoning staff |ooks at the
application they will | ook at what the architect has said is
t he square footage of the building.

They have no tine or resources to go out and
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nmeasure the perineter to determ ne exactly where the grade
Is less than four feet or the ceiling is less than four feet
above the grade. So it is inportant for the Board to | ook
at the issue of whether this is 10,000 square feet and |
think it's pretty clear it is not.

So in other words, the building will not be in
harnmony with the general intended purposes of the zoning
regul ations, particularly as it reflected in Order 83. It
will tend to affect adversely the nei ghboring property and
It is, the special conditions that are bei ng consi dered woul d
not protect the residential character of the nei ghborhood.

So for these reasons | would urge you to concl ude
that the Applicant has not met its burden of proof and that
t he Board shoul d deny the application.

CHAI RPERSON HI LL: Ckay, great, thank you. M.
Mazo, you have anything in concl usion?

M. MAZO | have a closing but | think you
i ndi cated that you would hear that |ater on.

CHAI RPERSON HI LL: Yes, | will give you a little
bit of tine.

M5. MAZO  Yes.

CHAI RPERSON HI LL: Okay. Let's see, okay. Does
t he Board have any questions for anybody right now?

VI CE CHAI RPERSON HART: One qui ck questi on.

CHAI RPERSON HI LL:  Sure.
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VI CE CHAI RPERSON HART: Ms. McCarthy, you were,

you brought up the ZC 83 which was fromthe 80s, 70s, excuse
me. And in that you said that at the tinme the regul ati on was
kind of put forward because there wasn't a, there were,
peopl e were out-mgrating and so there was a need to try to
use, utilize these buil dings because they were seen as bei ng
potentially unused for a period of tine.

And | understood that part. Wat | can't quite
understand is the zoning regulations were recently redone.
And t hat piece, now maybe it was just m ssed, but that piece
was still maintained.

| mean right now the zoning allows a non-profit
to be able to go into this spot even with the change in
peopl e kind of noving back into the city. And so do you
think there needs to be a zoning regul ati on change?

| nean is this an anendnent that needs to be done
for this | ocation because right now we have the 10, 000 square
feet and above you can have this, a non-profit can nove into
these buildings with a special exception. So are you sayi ng
that you don't think that is appropriate and that should be
now anended in the zoning regul ati ons?

M5. MCCARTHY: Well, two points and one | would
say based on what you've had to westle with today about what
is or is not a non-profit it probably would be a good idea

for the Zoning Comrission to be, to do a text anmendnent and
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anend the definition so it is clear whether or not any 501©
qualifies or whether it's only 501(c)(3)s.

But ny poi nt was nore whenever | aml ooking at the
zoning reqgqulations and trying to understand the application
of the specific text inthe regulations | try to go back to
the order that established them Even this order has the
| anguage that was incorporated in the zoning regs, didn't
i nclude all of this history or all of, the whereas cl auses.

It's kind of a different tinme in the Zoning
Comm ssion. You don't do whereas clauses anynore. But the
wher eas cl auses were very instructive because it tells us how
to interpret that zoning regul ation.

So | would say if you go back to why the Zoning
Commi ssion ever allowed the notion of converting | arge,
historic residential buildings to non-profit office space
that was the context. And because that context is not
mrroring what we see today there shoul d not be a presunption
that the application should be accepted on its nerits.

They have not, to ny way of thinking nade,
satisfied a burden of proof that there is a need to approve
this non-profit office space because of the potential threat
for large, historic residential buildings going enpty and
vacant and dil api dat ed.

VI CE CHAI RPERSON HART: Thank you. And ny second

guestion is around the threshold for 10, 000 square feet neans
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that any building that was | ess than that really woul dn't be
able to be converted w thout going through a vari ance.

M5. MCCARTHY: Right, which is why the Applicant
originally submtted a request for variance before changing
Its m nd.

VI CE CHAI RPERSON HART: Yes, which | understand.
But what |'m kind of getting to is |I don't know how many
ot her buildings on or residences on this block would be or
Inthis area, would be able to be converted if they were | ess
t han 10, 000 square feet because you woul d have to go through
a variance to do that.

M5. MCCARTHY: | believe that is going to be
addressed by the Sheridan-Kaloranma Hi storical Association
which is a party to this case and is testifying later.

VI CE CHAI RPERSON HART: |'msorry, when is the --

M. MAZO There are two separate parties in
opposition. There is Sheridan-Kal orama Nei ghbor hood Counci |
and Sheridan-Kal orama Hi storic Association. That one wl|
be qui ck.

CHAI RPERSON HI LL: I'msorry, no, no. Just give
me one second. This is a problemnow in that and this was
clarified and the only reason why I'm and | know that |'m
going to take a break here in a second.

It was clarified to ne that all opposing parties

have the same anmount of tine as the Applicant. So the
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Appl i cant had an hour and then all the opposing parties had
to share that hour.

However they shared it, it's okay, don't worry.

| promse we're going to talk through it all. But that's
what | understood it to be. So now there's sonething el se
happeni ng, | guess.

But there's, anyway that's what | understand the
regul ati ons say. And so that's where, and the Ofice of
Attorney General can clarify that with ne, but that's what
| understood it to be, that everyone gets the hour.

And so | apologizeif it wasn't clear to nme novi ng
forward that when | said that you were representing both
parties | assumed that nmeant now. So | can get back to it.
"' m hearing all kinds of nunbers thrown out back there that
are at |east not nmaking ne go insane.

So, but nonetheless that's where | saw it. So,
okay, so now |'mback to this part, okay. So does the Board
have any questions for these people that are here ri ght now?

M5. MCCARTHY: Well if | could just answer. M.
French gave nme the nunber that there are 20 buil di ngs that
are nore than 10,000 square feet which are currently being
used for non-residential purposes that coul d becone avail abl e
and woul d be subject to this, to the provisions.

CHAI RPERSON HI LL: Okay, all right. So does the

Board have any questions for anyone that is before us right
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now because | do. But I'm going to see if the Board has
before we take a break.

VI CE CHAI RPERSON HART: Actually I was | ooki ng for
how many bui | di ngs t hat are above 10, 000 square feet that are
residential that can be converted into a non-profit because
that's the issue that | think you're, | nean there are
existing things that are there now and they are 10, 000 square
feet and nore.

So you kind of knowthat's the world in which the
nei ghborhood |ives there now. But the concern, it sounded
to ne as though there was a concern that there were going to
be an additional nunber of buildings that were goi ng above
that 10, 000 square feet.

And |"mjust nore just trying to figure out are
we | ooking at five buildings? Are we |ooking at, you know,
| don't know? So | was just wondering what that nunber was.

M5. MAZO  Just to address that question | think
i f you use the broader definition of existing residential use
whi ch i s bei ng encouraged by the Applicant here then, and to
i ndi cate that any property that was ever built as a residence
could satisfy the requirenent despite whatever its use has
been for many decades, many, many decades, then | believe our
nunber of, you know, 20, sorry, 38 structures stands.

That there are 38 structures in Sheri dan-Kal orama

that are current, that were built as residential, I|arge
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mansions in the turn of the twentieth century and that have
now been used as chancellories for a certain period of tine
that all apparently exceed the 10, 000 square foot requirenent
t hat woul d becone subject to this type of interpretation.

That' s t he understandi ng of theinformationthat's
in front of me that will be submtted into the record.

VI CE CHAI RPERSON HART: kay, thank you.

CHAI RPERSON HI LL: Ckay, so | only have one
question really. It's nore kind of to the two nenbers here
from the comunity. So again, we've all been here for a
whi | e going through the threshold questions in terns of the
square footage and the non-profit.

And t hen you, |'mjust sayi ng you understand t hat,
correct, and that you understand that we' re eventual |y goi ng
to get through tothe criteria for the special exceptions and
you know the six things that are going on with that. And we
continue to kind of focus down in on the adverse inpact,
right.

And so | understand that what the comunity woul d
prefer is for it to be a single-famly hone or | guess, and
this is where | kind of amconfused. Like | guess there was
anot her option that got thrown out there earlier.

Sonmebody cane in and turned it into two town hones
for that one particular property. So | guess ny question is

when it was an enbassy or if there were only ten peopl e can
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you, you don't see, the adverse inpact that the Ofice of
Planning is putting forth wwth a | ot of these conditions is
to avoid there being a problem

And so, vyou know, if, again this 1is just
conpletely hypothetical, if people were there and if there
was only ten people there and it didn't bother anybody and
everyone went along their way | would assune the community
woul dn't be in objection to that, right. You're concerned
with the adverse inpact that this would provide onto the
conmmunity, correct?

MR, SUKENI K: | woul d say, you know, having |ived
there for a long tinme and you said that you |ived sonewhere
inthe city --

CHAI RPERSON HI LL: Yes, | live sonewhere in the
city, yes. | wish |l lived in your part of the city but I
don't.

MR, SUKENI K: Well, but the, whenever it's a non-
residential use it's an adverse inpact. | nean we've tal ked
about the various --

CHAI RPERSON HI LL: So and enbassies as well and
t he chancellories, that's --

MR, SUKENI K: Enbassi es, chancellories, on Leroy
Place though in particular the non-residential buildings
there you have to understand they are very unique. I

menti oned the three enbassies. Well the two religious
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facilities, as we said the rabbi lives in one building with
his seven children

CHAI RPERSON HI LL:  Ckay.

MR, SUKENI K:  The other one is the sane. They
live there. The services are el sewhere.

CHAI RPERSON HI LL: No, | appreciate it. | was
just trying, the question that | had that | was trying to
understand was just again in terns of the adverse inpact.
And the answer that |I'mgetting is that unless it was single-
famly hones you believe it's going to adversely inpact the
comrunity.

MR, SUKENI K: At sone |l evel, yes. But | mean what
do we know - -

CHAI RPERSON HI LL: Ckay, that's all right. That's
all | needed.

MR, SUKENI K: No, but | nmean what do you know
about what there will be inside the FSMB buil di ng?

CHAl RPERSON HI LL: No, | don't know. You answered
nmy question. So I'm okay with that and | assune that's
correct, okay. Al right, so we're going to go ahead.

COMM SSI ONER MAY: |I'msorry, | did have a --

CHAI RPERSON HI LL: Sorry, sure, of course.

COWMM SSI ONER  MAY: -- a question. So for M.
McCarthy back to the issue of the non-profit status. So do

you believe there's actually sone benefit to, some public
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benefit to regul ati on?

M5. MCCARTHY: Regul ation in general?

COW SSI ONER MAY:  Yes.

M5. MCCARTHY: Yes. There's a public benefit from
regul ati on. If, but | guess ny question is if the
regulation, if the zoning regulation says it has to be
operat ed exclusively for those purposes.

COW SSI ONER MAY: | understand that and that's
your question. That wasn't my question. My question was
whet her you see there is sone benefit to it because you seem
to be fairly dism ssive of any public benefit that m ght cone
fromthe work of the, |I've forgotten the initial now

CHAI RPERSON HI LL: |'ve got to interrupt just one
second.

M5. MCCARTHY: But that's just it. |It's not any
public benefit.

CHAI RPERSON HI LL: M. May, I'msorry. |'mjust,
Comm ssi oner, Board Menber White is about to | eave. And so
what | want to do is whoever is comng, SO now just to be,
| need to be really clear so who is coming forward still?

M5. MAZO The Sheridan-Kal orama Historical
Associ ati on.

CHAI RPERSON HI LL: Ckay, so.

M5. MAZO They have a very brief discussion.

CHAI RPERSON HI LL: kay, so you guys, | nean |
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heard seven m nutes thrown out there and everything. And so
If you want to cone forward and |'m going to have to give
the, I1'"'mgoing to give the Applicant another seven m nutes.

And this is a little bit on ne. I don't think
It's conpletely on ne, but | think it's a little bit on ne
which is that, you know, this was that the party in
opposi ti on was supposed to have the sane anount of tinme and
the whole tine that is allowed is an hour.

And even the hour is broken up into all kinds of
different ways so it's not really an hour. |'msharing all
this which is that we shouldn't even, we don't even need to
do this.

This is beyond what we are, you've used up your
time and so, and also |'m about to | ose a Board Menber. So
| want to make sure she hears. So go ahead. And | am going
to put seven mnutes on the clock, M. My because she's
catching a flight. And so you have seven mnutes and then
we're going to nove forward.

MEMBER VHI TE: But | will listen to the rest of

CHAI RPERSON HI LL: No, thanks.

MEMBER VHI TE: On vi deo, yes.

CHAI RPERSON HI LL: So how nmany of them how many
of them are you?

M5. MAZO. There's going to only be one person
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testifying | believe.

CHAl RPERSON HI LL: Ckay, all right.

M5. BERK: |'mready to begin.

CHAI RPERSON HI LL: Ckay. Could you please state
your nane, |'msorry, and your address?

M5. BERK: Yes, | wll.

CHAI RPERSON HI LL: Ckay.

M5. BERK: M nane is Sally Berk. M address is
2214 Womng Avenue in the Sheridan-Kalorama Historic
District. | have an undergraduate degree in architecture
which is pertinent here and a graduate degree in historic
preservation and have been a preservation activist in
Washi ngton for nore than three decades testifying before this
Board and FM BZA, et cetera.

And today | amrepresenting the Sheri dan-Kal orama
Hi storic Association of which | amthe secretary. Wth ne
are, well we're mssing one. Wth ne are the other nenbers
of the executive commttee: Kindy French, President; Donna
Hays, Vice President and Holly Sukeni k, Treasurer.

W were founded in 1987 to survey, research and
produce a nom nation to create the historic district. And
since then, and we have always been a proponent for
preserving the residential character of the District for nore
than 30 years now.

Research done in preparation for the nom nation
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reveal ed what was always obvious, that the district is
significant as a residential one. And this fact was
certified by the National Register of Historic Sites in 1989
when we were desi gnat ed.

We are conprised of residents who work closely
wth the H storic Preservation Ofice to, anong several
goals, maintain the residential character of the district.
In addition, we've testified before BZA and the FM BZA and
have been granted party status on nmany occasi ons.

W supported the Sheridan-Kaloram Foreign
M ssions Task Force which succeeded in elimnating the
foreign m ssions overlay in our district thus increasing the
attraction of our neighborhood as a residential one. In
fact, the percentage of residential use has grown
significantly over the years.

When ny fam |y noved to Sheridan-Kal orama i n 1980
there were four children residing on our street, two were in
ny famly. Nowthere are 30 children on our street and this
i ncrease is representative of the entire district.

Wth these famlies conme volunteers willing to
participate in the creation or continuance of nore than a
half a dozen comunity-oriented organi zations. Anmong them
are the, our organi zation, the Sheri dan-Kal or ama Nei ghbor hood
Council from whom you just heard, the Call Box Project,

that's it.
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Restore Mass Ave, very active organization

in

getting the trees back on Massachusetts Avenue. The Spani sh

Steps preservation project which restored a terribly

negl ected, beautiful site by the city. The Bel nont Park Row

D.C. Association and the wldly successful Friends

Mtchell Park which keeps that park beautiful and

full

of

of

people which that didn't happen before we becane such an

overwhel m ngly residential nei ghborhood.

I f yet another house goes to a business instead

of residence we are denied the people who participate

t hese organizations. And you have heard now that

in

28

buil dings, at least, could take away the residents who

parti ci pate.

We acknow edge that the federation has proposed

no exterior changes and we appreciate that. But they have
proffered conditions and nitigations to the use of the
property which | think, Chairman Hill, addresses your

guestion just a noment ago.

The conditions that have been requested by the

Ofice of Planning are not all supportive of a residential

nei ghbor hood. Havi ng buil di ngs vacant and partially dark

during all but business hours, in other words in the eveni ngs

and on weekends, detracts fromthe residential character.

That doesn't help us at all. It detracts fromthe

safety of our streets. It renoves a building
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I nhabi ted woul d provide eyes on the street. So even if you
light the building at night it isn't the sanme as having the
bui l ding, can | have a drink of water, having the buil ding
wth people init.

|'"'m going to | eave out our two paragraphs about
zoni ng because Ellen McCarthy did a superb job of addressing
zoning and only say that argunents that only the residents
In proximty to the subject property would be affected are
sinply not valid because we are a community and because ot her
houses in other buildings in our district, in our
nei ghborhood could be affected if this were to set a
precedent .

Kal orama Hi storical Associationrealizesthat this
grand residential property hasn't been used as a residence
since the 1940s and that it could be argued that we're not,
it won't take a building out of residential stock. But as
you' ve heard nore than a dozen houses that have been non-
resi dential have now becone residential again.

And with the demand for housing in Washi ngton we
feel sure that even the large buil dings woul d have a market
if they were not for non-use. And we don't want to set the
precedent with this case of allowing this sort of thing.

Kal or ama, Sheri dan- Kal orama' s proximty to
Connecticut Avenue and all that it has to offer has nade it

a desirable but |ess expensive, as you have already heard,
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| ocation for businesses. And while we adm re the m ssion of
the Federation it can be achieved in a nore appropriate
| ocati on.

So, let ne see, and | want to rem nd the Board
that in 1929 the BZA was created to provi de excepti ons where
t he Zoni ng Board woul d i npose an unr easonabl e hardshi p on t he
property owner. The Federation purchased a property know ng
that their use is not matter of right.

That constitutes a ganble. It does not constitute
an unreasonabl e hardship on them And if you don't mnd |I'd
like to tell you that the ANC unaninously opposed the
application.

They were unable to send sonebody to testify to
that affect. But the ANCis in fact opposed. And thank you
for the opportunity to conment briefly.

CHAI RPERSON HI LL: kay, great, thanks. Ms.
VWi te.

MEMBER WHI TE: Before | skedaddl e. You nentioned
that the ANC opposed it. D d they state any specific issues
or concerns that we could potentially give any weight to
that's in witing?

M5. BERK: It would be what you have heard from
our two organi zations.

MS. MAZO Sorry. Board Menber White, the ANC

report is at Exhibit 93 in the record and we have a very full
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record here.

COW SSI ONER  MVAY: But the issue is it doesn't
really say anything about the concerns. It just says that
t hey' re opposed.

M. MAZO Ri ght . And we will say as FSMB
identified that there was a very thorough and boisterous
di scussion at the ANC in which all parties were given a
significant anpunt of tinme and the ANC s decision was, |
think well-reasoned and took into account both evidence on
all sides.

MEMBER WHI TE: Ckay, thank you.

CHAI RPERSON HI LL: Just to be clear, there are
only two nenbers on that ANC?

M5. MAZO. There are. |It's a small ANC

CHAI RPERSON HI LL: How do you guys have just two
menbers on your ANC? Ckay, all right. Sure, go ahead. WII
you state your nane please?

MS. FRENCH: Kindy French. W're a very snal
nei ghbor hood. Basically we have 500 houses or 500 buil di ngs.
If all 38 converted to busi nesses or trade organi zations t hat
woul d be ei ght percent of our neighborhood. That's a huge
anount. But, yes, we only have two nenbers.

CHAI RPERSON HI LL: Ri ght, no, thanks. The
i nformati on you submtted into the record, has all this been

put in the record?
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M5. MAZO It is being put in the record.

CHAI RPERSON HI LL: The highlighted thing with the
bui | di ngs, okay. Does anyone have anything else for the
W tnesses? kay, the Applicant wll have an opportunity to
cross anything and any witness that cane forward.

And | know t hat again, Board Menber Wiite has to
go catch a flight. And so we're going to continue. She'l
watch it afterwards. And as far as the Sheridan-Kal orama

Hi storical Association again | didn't nean to cut you guys

of f. It's just that you all were supposed to get an hour
together. And so | just wanted, that's how it happened.
M5. BERK: It was only seven m nutes.

CHAI RPERSON HI LL: Ckay, that's good, all right.
W thank you. W're going to take seven minutes right now
or five mnutes. Five mnutes, yes, okay, all right. Thank
you.

(Wher eupon, the above-entitled matter went of f the
record at 4:09 p.m and resuned at 4:21 p.m)

CHAI RPERSON HI LL: Okay, let's get started again.
kay, so let ne just |let everybody know howthis is going to
wor k now from here on forward.

So, the Applicant is going to have an opportunity
to cross the testinobny that was just presented, and then
we' re goi ng to have anyone here, again, who hasn't spoken in

support or opposition.
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Can | just get by a show of hands how nany peopl e
still haven't spoken in opposition? Ckay, so two, three
people. And | renenber that M. Guinee was al so going totry
toget alittle bit nore tine.

But | do need to kind of let you guys know that
we're again under another tine constraint. I mght |ose
anot her person in an hour, and if | do that, then | don't
have a quorum and then | have to stop.

So, it's not on ne, |I'm just kind of letting
everybody know where we are. So, ny hope is that we get all
through it in an hour and then we m ght have conclusion
submtted in witing.

So, that mght save a little bit of tinme at the

end if we get really stuck, but we'll see howthat goes. 1'd
rat her have them here now, | nean, that's what | would
prefer, but if |I |ose another Board Menber, then |'m done.

| can't even do anyt hing.

So, M. Sullivan, | knowthat alot of things were
put forward. | hope that, and | know |l was a little bit nore
-- |1 was being alittle flippant earlier when | said have at
each ot her.

Let's not have at each other, let's try to be as
gui ck and as judicious as possible, and as succinct in our
guestions, and then yes or no answers is also fine with ne.

So, you can start whenever you'd like, M.
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Sul l'i van.

MR SULLI VAN Thank you, M. Chair. | have a
question for -- I'msorry, | don't renenber your nane.

Your opinion in the end was that FSMB does not
neet the definition of nonprofit organization under the
zoning requl ations, under the D.C zoning regulations, for
pur poses of Section 203. 1N.

| s that correct?

M5. KUHN: Yes, that's correct.

MR SULLIVAN: Are you an expert in D.C zoning
| aw?

M5. KUHN. | amnot, | aman expert in tax |aw

MR, SULLI VAN. do you have any specific training
or expertise in D.C. zoning |aw?

M5. KUHN: | do not.

MR, SULLI VAN: Have you ever testified beforethis
Boar d?

M5. KUHN: | have not.

MR, SULLIVAN. Are you famliar with the previous
cases where this Board has determ ned that non-501C3s were,
in fact, eligible for this relief?

M5. KUHN: | ama tax expert, not a zoni ng expert,
SO no.

MR. SULLI VAN. Thank you. Do you agree with the

| RS that the activity of |essening the burdens of Governnent

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N oo o b~ w N P

N DN N N N DN P P P PP P PR
oo A W N b O © 00O N O O W N P+~ O

239

I's a charitabl e purpose?

MS. KUHN: Yes, that's one of the charitable
pur poses under Section 501C3.

MR SULLIVAN. Thank you. Who do you believe are
t he Menbers of FSMVB?

MS. KUHN: The Menmbers of FSMB, | believe M.
McCarthy testified to that, that they are the State Boards.

MR SULLI VAN. Ckay, and you had testified that
It was the physicians that were the Menbers?

M5. KUHN: If | said that, that was nmy m st ake.

MR, SULLI VAN. Ckay, | just wanted to clear that
up because there was a little difference there.

Do you t hink regul ati on of nedi cal doctors is good
for the public?

M5. KUHN: That is a non-tax question so | wll
not weigh in on that issue.

MR, SULLIVAN. Thank you. So, just a question
then -- that's all | have, thank you -- for Ms. McCarthy, are
you an expert in tax |aw?

CHAI RPERSON HI LL: You need to just push the
button there. And I'm sorry, Ms. MCarthy, | didn't hear
your answer.

M5. MCCARTHY: No, | amnot an expert in tax | aw

CHAI RPERSON HI LL: Thank you.

MR, SULLIVAN. Are you clear on what Condition
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Nunmber 3 of the special exception relief is?

M5. MCCARTHY: |'msorry, ny testinony's alittle
bit out of order here. Condition Nunber 3 being?

MR SULLI VAN "Il find the |anguage exactly
here...Use of existing residential buildings and |and by a
nonprofit organi zation shall not adversely affect the use of

t he nei ghboring properties?

MS. MCCARTHY: Yes, | am famliar with that
phr ase.

MR SULLIVAN. So, the phrase is used a lot, and
what |'ve heard from your testinony and others is that

whet her or not it adversely affects nei ghboring properties,
as opposed to adversely affecting the use of neighboring
properties.

M5. MCCARTHY: | think that's a distinction
wi t hout a difference.

MR, SULLI VAN. Ckay, so maybe you coul d expl ain
why you made an argunent about office-space supply and
residential supply. And now we have a | ot of people here,
of course, who are claimng the use of their property is
adversely affected.

Coul d you explain how the destabilization of the
real -estate nmarket, if in fact that were true, or the
restriction of office space or the residential space affects

sonmebody's use of their own particul ar property?
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M5. MCCARTHY: | think that issue goes nore to the

test in harnony with the zoning regulations and the zone
pl an, which as you recall, | related in ny testinony to the
basis for all zoning in the D strict which is the
conpr ehensi ve pl an.

And t hat tal ked about the i nportance of conserving
residential nei ghborhoods.

MR SULLIVAN. And you're aware that this, for the
| ast seven years, has not been a residential use --

M5. MCCARTHY: | am aware of that.

MR, SULLIVAN. -- this particular property.

MS. MCCARTHY: Al t hough, actually, | understand
that for sonme period of tine, there was a person living there
but it wasn't a residential use in a broader sense.

MR. SULLI VAN: I''m not aware of that but, okay,
so your destabilization of the real -estate market and office
space, residential supply, those argunents are really nacro
argunents that would affect any application before this
Board, correct?

MS. MCCARTHY: Now, when you have an application
for an office use in a residential neighborhood, the fact
that it is a comercial use does affect the use of the
property.

Because people who are using their property as

residential, it's where they live, it's where they eat, it's
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where they've invested noney with an expectation that there
wll be a return.

So, anything that | think adversely affects the
character of the nei ghborhood gets to use and is a rel evant
adverse i npact.

MR SULLIVAN. Ckay, and you're saying that the
use of a building for office use as opposed to residenti al
Is one of those things?

MS. MCCARTHY: Yes, well, in particular for a
trade association, which is a vast nunber of people in the
District.

And | saw Order 83 as the Conm ssion basically
saying we want to preserve these historic buildings, but
we've got to come up with sone other uses because we're
| osi ng demand for these historic buildings.

But let's only extend it to legit nonprofits
because they fulfil a broader social purpose and even though
they would be an office use, they'd be |ess objectionable
than if they just opened it to Cl comercial -type uses.

MR,  SULLI VAN: But the definition of nonprofit
organi zations in the zoning regulations do not identify
501C3s as the only organization that can qualify for this
relief.

Isn't that correct?

M5. MCCARTHY: Well, it didn't say 501C3, it just
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used the exact sane | anguage. So, | think they didn't make
It up out of whole cloth.

MR SULLIVAN. Ckay, are you aware of the other
cases where this Board has approved non-501C3 applications?

M5.  MCCARTHY: |  know that there are sone
addi ti onal ones.

| don't know in those instances whether anybody
ever nmade the argunent and illumnated for the Board that
C6s, C7s, C4s, and others, are not what the original Zoning
Comm ssion had in mnd when they identified nonprofit uses.

MR, SULLI VAN And putting on your Ofice of
Pl anning hat, if you saw an issue |like that, or in fact, if
you saw this problemw th the conversion, would you suggest
a change to the Zoning Conmission to clarify sonething |ike
t hat ?

M5. MCCARTHY: One of the reasons that there's
al ways a Zoni ng Conmi ssion that rotates in as a Menber of the
Board of Zoning adjustnent is so that they can identify if
there are instances of lack of clarity or conflicts or
what ever .

MR, SULLIVAN. And this regulation, the special
exception regul ati ons, we're dealing with today have not been
changed, effectively, in the |ast four years, correct?

M5. MCCARTHY: Right, the language is basically

t he sane.
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MR, SULLI VAN: Is the Board required or even

authorized or allowed to refer to the conprehensive plan to
overrul e zoning regul ati ons?

M5,  MCCARTHY: I'"'m not asking the Board to
overrule a zoning regulation, |I'mproviding a conprehensive
pl an and Order 83 as docunents that provide guidance in how
to interpret the zoning regul ati ons.

CHAI RPERSON HILL: It's |Ii ke watching a cocktail -
party dinner, this kind of back and forth here.

VS. MCCARTHY: W t hout t he cocktail s,
unfortunately.

CHAI RPERSON HI LL: This is true.

M5. MCCARTHY: So, if you would like to provide
t hem ..

CHAI RPERSON HI LL: This is true, touche. Thank
you, all right.

MR. SULLI VAN:  You nentioned that the Board needs
to investigate the issue of the gross floor area on the
ground fl oor, and you had an opi ni on of whet her or not we net
t hat condition.

And you said that DCRA doesn't have the tinme to
do such a calculation, is that right? Does this Board?

M5. MCCARTHY: It's not that they don't have tine
to do such a calculation, it's that they don't have the

manpower to either independently investigate it in a site
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visit.

They wll rely on what is submtted in the
bui | ding permit and the architecture plan, because they don't
have anything el se to go by.

MR SULLI VAN: So, if |I filed a Matter of R ght
application, | can just say whatever gross floor area | want
and they approve it?

M5. MCCARTHY: Basically.

MR SULLI VAN: Ckay, thanks. | have no further
gquesti ons.

CHAI RPERSON HI LL: Ckay, all right.

So, does the Board have any questions for any of
the wi tnesses before we ask anyone else if they want to cone
forward and speak? No?

kay, all right, then what we'll do now is if
there's anyone here that still hasn't had an opportunity to
speak in opposition, if you could please cone forward? And
we'll free up sone chairs here; just let them kind of nobve
out .

Thank you all very mnuch.

Okay, all right, if you could please introduce
yourselves from ny right to left here, and state your
addr ess?

MR. LABOCSSI ERE: My nanme is Doug LaBossiere, |

live at 3321 California Street.
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CHAI RPERSON HI LL: Can you spell your [ast nane

for me?

MR LABCSSI ERE: Yes, sure, |'musedtoit. It's
L-A-B-OS-SI-EFRE

COW SSI ONER MAY: | just have to say that's ny
w fe's mai den nane.

(Laughter.)

CHAI RPERSON HI LL: You should be able to say it
then, | would think. You can say it for the rest of the
ni ght.

COMM SSI ONER MAY:  Just when you said it, | said
oh, ny God, wow.

MR. LABCSSIERE: You're the first onel think I've
met in this country that can say that so | would love to --

(Laughter.)

COMM SSI ONER MAY:  |1'd like to add, though, that
| often have to spell ny nanme out as well.

CHAI RPERSON HI LL: Yes, that's very good, okay.
W're getting at the end of the day here fol ks.

Al right, if you could please go ahead and state
your nane and address?

MS. DRI SSEL: Marie Drissel, | live at 2135
Bancroft Place NW

MR. GU NEE: Frederick QGuinee, 2121 LeRoy Pl ace
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CHAI RPERSON HI LL: Ckay, so we're going to go

ahead and give you three mnutes on the clock, and | do
appreciate you guys staying all day.

We'll give you five mnutes if you end up taking
It because you didn't get priority status. And so you can
start whenever you'd like. Thank you.

MR LABOSSI ERE: Thank you. | just wanted to nake
a coupl e of quick points.

Nunber one is there was sone testinony by the
Applicant that alluded to the idea and the equival ency of
sort of an office use and a foreign m ssion as an alternative
to a 501C organi zati on.

And | just wanted to point out that with the
renmoval of the diplomatic overlay, which is part of the | ast
zoning rewite, the properties revert back to residential.

And so on that square, that property could not
gual i fy as an enbassy chancery, as an office use. It doesn't
neet the new hi gher 50 percent threshol d.

The ol d t hreshol d was 33 percent institutional use
on a square before you would be qualified. The new
requirenment is that there is no de-identifying where, but
citywde, the application has a 50 percent threshold
institutional.

Now | think it's an inportant point that there was

a | ot of questioning back and forth about howwas it with the
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Col onbi ans or how could it be wth another use versus an
office use? No enbassy could apply successfully to get in
there under the new rules, and |I think that's an inportant
poi nt .

The second thingis that in historic preservation,
there's no protections for the insides of the buildings.

And so Chris Chapin testified earlier with sone
very good pictures of two properties that were next to each
other on Connecticut Avenue that were an alternative, a
hi gher-priced alternative, that were really nmde out as
comrer ci al space.

So, imagine this Applicant going in. And the
threat that it poses to our neighborhood is if they do, and
this property is then converted into commercial use, you've
upped the cost of it and you' ve really permanently renoved
it fromthe residential stock.

Nobody's going to pay $5 nmillion for a $3 mllion
house and pay to revert it, if that nakes sense to you.

It's problematic, it's very problematic, and if
you think of those two i ssues conbined, the 38 properties in
t he nei ghborhood, whatever their current occupation is,
originally designed as residences, have been nodifi ed.

And under the new D rules, because they're
renoved, all of the those will revert and becone residenti al

when the current owner sells it. And so every single one of
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t hose properties are subject to com ng before you and aski ng
for the sane process of approval.

So, when | heard sone questions earlier about,
wel |, how many of those are residential or how many of those
are used alternativel y?

For our purposes, every one of those 38 could be
occupied, if this is approved, by a simlar occupant, by a
simlar applicant in the 501C category, if you determne it
to be that broad.

Thank you.

CHAI RPERSON HI LL: Ckay, thank you.

MS. DRI SSEL: Good evening, ny nane is Marie
Drissel. |'ve been involved in nmany cases before the BZA as
an ANC Conm ssioner in Dupont GCrcle and in Sheridan
Kal or ama.

My rel evant personal information to this case is
|"ve lived at 2135 Bancroft Pl ace for 38 years, 215 feet from
t he Federati on.

| had a Col onbi an i ntern enpl oyed by t he Chancery
live with us from1996 to 2004, novi ng one bl ock away for two
nore years, and introducing us to the enployees of the
Col onbi an Chancery.

| had four dogs for 30 years until 2014, and |
have ny hone office on the back of our house with conplete

view of the alley.
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| am going to speak to the declining use of the
Chancery, the character of LeRoy Place, and the use of the
all ey.

Qur Col onbian young friend required regular
of ficial docunents to continue his career and education. The
relatively small Chancery Staff declined the entire tine he
lived with us.

The only tinme | saw any |l arge attendance in the
Chancery was i n 2002 and 2006 for the presidential el ections.

And | wll say that when President Santos cane,
there was a |arge exodus, in about 2007. All visas were
processed off site. By 2014, there was a skel eton staff but
not vacant.

Al'l eveni ng weekend events were al ways hel d at the
exqui site Anbassador's hone, five blocks south of the
Chancery at the Dupont Circle Metro Stop.

The inplication that the Chancery was filled with
enpl oyees and events because there were so many offices is
j ust plain false, and denonstrates their lack of
under standi ng of the negative inpact they will have on us.

My observati ons about LeRoy Pl ace are due to three
trips a day for 30 years. It is nore accurate to say that
the conformance with R 3 is 81 percent. The two religious
entities are there as a matter of right.

Further, both of the religious entities house the
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entire famly of the Director, Rabbi on the top fl oors of the
nosque and synagogue. All three Chanceries are very smal
wth limted staff, visitors, deliveries.

| amal so one of those who watch over the Anmeri can
Gol d Star Mot her's Headquarters. The property is maintained
as a honme with no enpl oyees, and one of the nothers |ived
there full tine.

There are 17 children and 4 dogs living on
Bancroft -- | nean, on LeRoy Pl ace. That's a good slip,
there's a |l ot of dogs and children on Bancroft too.

| observed the entire alley frommy office. Just
one recent observation made on Decenber 9th, see the photo
attached, anong hundreds, is the small events truck that had
to drive onto ny property and t he adj acent nei ghbors' to nmake
t he turn.

Deliveries on LeRoy Place are very problematic
because it is a narrow one-way street. The north curb-cuts
make delivery at 2118 LeRoy a serious problem The parking
has all changed since the Chancery sale.

The i nfrequent delivery trucks used to be able to
park on the right side and also pull into the diplomtic
par ki ng spaces while unloading. That diplomatic parking is
no |longer available and parking is now restricted to
residents on the south side.

Hence the problem with the Ofice of Planning
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Staff, faced imediately when trying to decide what
reconmendations to nmake for deliveries on LeRoy or on the
all ey.

| just wal ked around to the back of the properties
of 1832 and 34 Connecticut Avenue, conbined adjacent,
renovated properties, 100 feet from the Federation. Wth
m ni mal expense, these properties could have a rear-| oadi ng
pl at f or m

| do not believe that there is any proposed
limtation that woul d address the delivery probl em because
of the narrowness of the block, curb-cuts, its one-way
direction, restricted residential parking, | oss of di plomatic
par ki ng, and the alley issues.

| am aware that your mssion is to decide zoning
adj ustnent applications on a case-by-case basis. The
Federati on wants you to decide this case in favor and not the
resi dents who are 100 percent opposed.

The Federati on wants you t o support their purchase
of an uni nproved property at $379 per square foot, when they
could have purchased a fully renovated, small, commerci al
property offered at $740 per square foot, with no adverse
i npact on the residential atnosphere of LeRoy Place and in
harnmony with the zoning plan.

Thank you for this opportunity to address the

adverse inpact and negative change it will bring to the
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character of LeRoy and Bancroft Pl aces.

CHAI RPERSON HI LL: Thank you. Pl ease?

MR GUNEE: H, I"'mFrederick Guinee, and | |ive
at 2121 LeRoy Place, which is directly opposite the forner
Col onbi an Chancery building. So, |'mjust opposite.

| really appreciate the tine to address you
tonight and we've been here a long tine. | have also
submtted an affidavit in this case.

| submtted it last night; it's probably the | ast
thing in the record maybe? So, | would refer you to that for
an el aboration of the points | want to neke.

So, I'mgoing to just change it up alittle bit,
given the | ateness of the hour. First, | want to sort of say
what | did when | cane to LeRoy Place, what | saw, and what
|'ve been seeing, and then what happens next.

So, what | did, |I noved back to Washington D.C.,
after many years away, in 2013 and resided tenporarily in
Spring Valley, and started |ooking for places to live to
raise ny famly.

At that point, | had a freshman in high school,
still going to high school in the District of Colunbia. |
| ooked all over; | | ooked basically near Northwest, | | ooked
in Cleveland Park, | |ooked in Wodley Park, | |ooked in
Adans Morgan, | | ooked in Georgetown, | | ooked in Kal orana.

| had al so | ooking at the maps and | sawthat this
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was an R-3 property, okay? | relied on the fact that this
was in an R-3 Zone. | understand what R-3 neans, | also
under stand what special exceptions nean.

| probably | ooked online at 200 to 300 properties
and probably visited at |east 30 properties. | ultimately
saw t he house at 2121 LeRoy Pl ace, which is a house, make no
m stake about it. It is a house and a residence.

If you ook at the Applicant's photographic map
froma birds-eye view, it's the one that says sonething |ike
filmng location for Top Chef D.C., okay?

So, nmaybe for a coupl e of weeks, soneone who owned
that property a long tine ago used it as the place where Top
Chef D.C. people lived during the filmng of Top Chef D.C.,
which was filned all around Washington and in all sorts of
comrercial kitchens in Singapore, okay?

But make no m stake, it's a house, and that's the

one | |ooked at. Wien |I |ooked at it, | |ooked at the naps,
okay? | | ooked at the Col onbi an Enbassy, | saw how it was
being used. | |ooked at all of the properties up and down

the street and around the nei ghborhood, and | saw that this
was a really great residential neighborhood.

And it was a great residential neighborhood that
had a couple of additional great benefits for raising a
famly. Those benefits included sone snall diplomtic

properties that were being very lightly used, including the
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Col onbi an Enbassy.

It also had two houses of worship at either end
of it, it also has a Catholic church across the street, at
the top across Fox Place. And in the two properties on ny
block live the clergy. | did ny exam nation and | wanted to
live in this type of nei ghborhood.

"Il tell youwhat | didn't ook at, | didn't | ook
at any properties that were across the street froman office
bui | di ng.

| didn't |ook at any properties in the m ddle of
a block, which is where ny property is, that had directly
across it, taking the biggest spot on the block, an office
bui | di ng.

That' s not how peopl e | ook for houses when they're
| ooki ng for residences. They're not |looking to |ive across
the street froman office building, and I wasn't either. |
woul d not have bought the house if I'd known that it was an
office building at the tine.

| understand the law, | understand the rules, |
under st and speci al exceptions, but that's not | was | ooking
for. And damage is done to a neighborhood when, in the
m ddl e of a residential block, all of a sudden, the zoning
authority's permtted it to becone an office building.

| ama retired person, |I've been retired for nmany

years, |'ve been the primary caregiver for nmy children. All
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of the windows of the front of ny house |look directly onto
t he Col onbi an Enbassy property.

| maintain the garden in the front of the house
nyself. | sweep the sidewal ks, renove debris, get rid of the
SNOWw. I'"'m always at ny house, basically. | |eave of
occasional ly, but | observe what's going on at the Col onbi an
Enbassy.

| observed what was going on at the Col onbian
Enbassy before | bought it. | |looked at it in Decenber 2013,
| closed onit in February 2014, | noved into it after doing
some work on it in May of 2014. | always was aware of what
was goi ng on.

| " msorry that the Col onbi an Anrbassador isn't here
so we could cross-exam ne him about how many people were
wor king there fromthe period when they started there until
supposedl y Oct ober 2015, where we've just seen a letter that
says there were 25 to 40 people.

There certainly were not 25 to 40 people at any
time when | was exam ning whether or not to live there or
when | lived there. | would say at nost, and it did decline,
at nost, there were five or six people there.

There was a chauffeur that parked out front, they
didn't block the streets with parking because they had their
own desi gnated parking spaces, okay? | had an opportunity

to observe and | did observe.
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Between 2013 and 2017 when they vacated, |

personally observed the |imted use by the Colonbian
Gover nnment .

| never observed |ines of people waiting to get
Into the Chancery, | never observed | arge nunbers of people
com ng or going, | never observed people wandering down the
street seemng to be |ooking for the Col onbi an Enbassy.

One of the enbassies across the street is the
@Qui nean Enbassy, one letter difference from ny |ast nane.
Peopl e do cone to ny house | ooking for the Gui nean Enbassy,
but never did they look like they were |ooking for the
Col onbi an Enbassy.

Al activity was very limted, diplomtic use
given the size of the presence at the time, and | never
observed activities consistent with busi ness uses. They were
all consistent with a Chancery, a Consul ate.

Again, | think there are only a handful of peopl e,
there are five or six people.

CHAl RPERSON HI LL: M. Gui nee?

MR. GUI NEE: Yes?

CHAI RPERSON HILL: I'mjust going to ask you to
wap it up just a little bit if you could? Sorry.

MR, GUINEE: Okay, fine. A lot of people have
al ready tal ked about the traffic congestion. You can't be

LeRoy Place if people are stopping on it.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ wWw N P

N N N N N N P P R PR PR PR R PR R R
o A~ W N P O © 0O N o 00 A W N P O

258

And an office building right across the street
m d- bl ock is going to have i ncreased Uber traffic, increased
Lyft traffic, increased delivery traffic.

| will refer youto an unfortunate anecdote at the
Col onbi an Enbassy, where their delivery trucks just didn't
care about blocking the street, and when | went into the
Col onbi an Enbassy, the Col onbi an di pl omatic building, to see
I f they could help ne nove him the delivery person told ne
to F off.

And that's what happens in these sorts of

situations when you increase traffic in these residential

zones. Life becomes unpleasant, use becones nuch nore
difficult.

So, | know | said I would only speak for a few
m nutes and | know that | have an affidavit in the record,

so | would respectfully refer youto it inits entirety with
a lot nore detail.

Thank you very nmuch for your tine.

CHAI RPERSON HI LL: Thank you so nuch.

Now, we do have it here and | can see all the
points that you' ve been naking. Does the Board have any
guestions for the w tnesses?

Okay, does the Applicant have any need for cross
of the witnesses? Ckay, he's shaking his head. kay, so,

Ms. Mazo?
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M5. MAZO. Sorry, this questionis directed at Ms.

Dri ssel .

Marie, there has recently been a letter that was
submtted | believe on behalf of the Arbassador of Col onbi a,
I ndi cating that up until 2015, there were 25 to 40 enpl oyees
at the property.

What are your opinions? | don't know if you' ve
seen that letter, but you ve probably heard. D d you hear
about that letter?

CHAI RPERSON HI LL: You have to speak into the
m crophone, sorry.

MS. DRISSEL: | just heard about the letter. This
intern [ived with us for eight years and then he just noved
two bl ocks away.

He introduced ne to everybody, he maintained his

friendships with those people. | went inside. | nean, |
just don't know howthis -- maybe this present Anbassador is
new.

But | can tell you that this place, all the visa
wor k that he was required to get because he wasn't a nati onal
until 2009, he never ever went to his own place where he
wor ked to get it processed.

It was processed off site at 20th and K Street.

CHAl RPERSON HI LL: Ckay.

MS. DRISSEL: So, | don't know where this nunber's
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com ng from

CHAI RPERSON HI LL: All right, so you're disputing
that, okay. Is that it? GCkay, all right, thank you all very
much.

| f I can get the Applicants and the
(unintelligible) back up to the table? Maybe, M. Sullivan,
nove back over down one | eft there or wherever you guys were
bef or e.

Ckay, so we still have rebuttal and then cross to
the rebuttal, and then we have conclusions. So, this is the
situation that we're faced with here.

|"mgoing to | ose sonebody in |ike 15 m nutes and
sol don't really think rebuttal and cross i s going to happen

in 15 m nutes.

So, | haven't done this in -- | haven't been here
very long, but nowit's starting to feel like in tw and a
hal f years -- I'mjust saying intw and a half years, | feel

like | can say |'ve never done this now, in tw and a half
years. So, we're going to have to split this up now
We'll go ahead and | don't know what to do because |
won't have a quorum And so in 15 mnutes -- and |I'm ki nd
of putting it up here for the two counselors if you have any
other alternatives?
But you have rebuttal, you have closing -- sorry,

you have rebuttal and you have cross, so that will probably
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take nore than 15 m nutes. | could end up doing the
summari es, conclusions, that is, witten, and t hen t hat woul d
at least kill that bit of tine.

So, | guess | woul d suggest we cone back here for
rebuttal and closing -- |I'm sorry, rebuttal and cross,
because now everyone's spoken. So, the only peopl e that need
to cone back are the people that are getting paid. And so
t hat woul d be ny suggesti on.

kay, so | don't know when to cone back, though,
| guess that's the thing, unless M. May wants to cone back
tonorrow -- not tonorrow, next week. | don't know what your
schedul e's looking like. You would want to do it first or
you would want to do it last?

Okay, so nowthis is a question for the Applicants
| suppose. So, Conmmi ssioner May is back on the 21st and so
we could all conme back here. | have a bunch of things that
we're going to need to ask fromthe Applicant anyway, and so
per haps we can get to -- | don't know.

We' I | be having a continued Hearing on the 21st;
at this point, this is what's going on. And we're going to
get alot of information, or at |east | have sone i nformati on
|"d like to ask for.

So perhaps the Board would also |ike to ask for
different pieces of information that m ght help us get into

a decision faster? | sonehow doubt, however, though, even
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on the 21st, that we'll get to a deci sion.

So, that's probably best case. Pushing you guys
one way or the other to the week after the 21st is where you
m ght get a deci sion.

And so I'mjust kind of curious as to what that's
doing with your tineline, concerning any kind of finances or
t hi ngs such as that.

What' s your question?

MR SULLIVAN. |I'msorry, | didn't know there was
a holiday in the mddle of February affecting that schedul e,
whi ch possi bly m ght be the 21st, | don't know. Okay, great.

CHAI RPERSON HI LL: 21st is President's Day
apparently?

MR, SULLIVAN: No, the Board often takes off the
whol e week.

CHAI RPERSON HILL: Did we do that? Because |I'm
down with that.

COMM SSI ONER MAY: That used to happen nore often
when we net on Tuesdays. Now we neet on Wednesdays.

CHAI RPERSON HILL: Ch, really? Onh, we're going
to have a talk.

(Laughter.)

MR, MOY: So the holiday is on Monday the 19t h but
we still are holding a Hearing on the 21st.

CHAI RPERSON HI LL: So, if we had had Hearings on
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Tuesday, we woul d have taken off that Tuesday? Sorry, is ny
mc on?

kay, all right, so we're back here on the 21st,
whi ch i s Wednesday. So, as far as your finances and such,
you al ready bought the property.

VI CE CHAI RPERSON HART: M. Chairman, that's
accept abl e.

CHAI RPERSON HI LL: Ri ght, okay. So, again, tothe
case that was spoken at the very begi nning, or the question,
right, it is an interesting play.

So, okay, the 21st.

So, the things that | would be curious in fromthe
Applicant, and | did have even sone questions, but | don't
know, a lot of different things were kind of thrown out.

First of all, as | nentioned at the very begi nning, an
Exhi bit that had the two docunments about the square footage,
the original one and then the second one. And then if you
could give an explanation as to the discrepancies of the
nunmber s?

Again, whether or not | think it's our place to
deal with this, that's just what |'m curious of.

VI CE CHAI RPERSON HART: M. Chai rman?

CHAl RPERSON HI LL:  Sure?

VI CE CHAI RPERSON HART: Wth regard to the square

footage, could you actually have a listing of not just the
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square footage, the overall square footage, for the floor,
but what you're including in that, how you're getting to
t hat ?

So, that's what |'m | ooking for.

CHAI RPERSON HI LL:  Ckay.

VI CE CHAI RPERSON HART: And | think that's
I ncluded in the topo survey, but you know what? Maybe not,
maybe we just put the survey, because there was an anal ysis
that went with it.

CHAI RPERSON HI LL: GCkay, just give us an Exhibit.
You have two architects up here that should be able to figure
out square footage, okay? And so let's see --

COMM SSI ONER MAY: | think one of the things we
struggle with is that they're little, tiny pieces of paper
with very tiny nunbers on them

But if we have the PDFs, we can see it better, but
| didn't have those yet el ectronically.

CHAI RPERSON HI LL: So, whatever you think you can

give us to provide clarity, that would be great. 1'd like
a little bit nmore clarification in the five tenporary
enpl oyees.

So, you know, you're tal king about 15 and you say
5 tenporary enployees, |ike what does that nean during the
sumrer? And |I' mal so struggling with whether or not you need

it still; that was one of the conditions that was spoken
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about .

One of the things that was nentioned, and | don't
know if you could just provide sone kind of answer to it, was
like a rear loading platform like there's a possibility of
it. | don't know whether there is or there isn't.

I f you could provide sonme kind of thought as to
sone kind of a read |oading platfornf

I n other words, any kind of policy that you m ght
be wlling to inplenent in terns of snoking and where peopl e
woul d snoke.

And again, | just had questions for you in terns
of a lot of the things that we had heard from and what your
t houghts were. I'd like to see if you could submt your
articles of incorporation?

Does anybody have anything el se?

VI CE CHAI RPERSON HART: | think this is from Ms.
Mazo. You brought up a case, the Hal cyon case; what was t hat
agai n?

MS. MAZO That is a case, 18604, and it is a case
where the Board approved special-exception use for a
nonprofit in a residentially-used property.

It was actually, to ny understanding, a former
dorm for CGeorgetown University, and it's recent. |It's from
2013; it's a recent case.

COW SSI ONER MAY: It wasn't a dorm
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M. MAZO | believe it had --

COW SSI ONER MAY: |t was an apartnent house that
was used by many Geor get own students.

VB. MAZO Ckay, but it had been used
residentially.

COW SSI ONER MAY: | don't believe the University
actually ever owned it.

VI CE CHAI RPERSON HART: |I'd witten it down, |
just couldn't figure out why I'd witten it down.

M5. MAZO Right, and the reason that | raised it
was t o address the gquestion about the five-year requirenent,
the condition that OP reconmended, and to clarify that there
are ot her special exceptions that have a tinme limtation on
t he pendency of the specific special exception for nonprofit
uses.

COMM SSI ONER MAY:  Ckay, thank you.

VI CE CHAI RPERSON HART: Ri ght.

And M. Chairman, fromthe O fice of Pl anning, the
only thing that I wanted just to make sure that we got the
final answer on was whet her or not DDOT knew how many peopl e
were actually going to be in the -- just sonmething witten
that says they've understood that the project changed and
t hat a nunber of peopl e have changed, and that they're either
still with the sane recomendati on that they nade before, or

they nmay have changed that, or they nmay have added
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condi ti ons.

That woul d be a hel pful --

M5. FOTHERA LL: | can follow up wth DDOT.

CHAI RPERSON HI LL: And | guess, again, | nentioned
a lot of things that |I'm kind of curious of from the
Appl i cant and as we go through this -- in other words, if you
could clarify again people staying the night?

I'ma little bit confused, or not confused, but
there were things that got brought up.

There was one comment about | can see how peopl e
m ght be encouraged to cone by, visit, if you' re going to use
it as a place where your Menbers would stay there in order
tothen do their activities. Just sone clarity as to whether
or not that's the case.

We haven't gottento all the different conditions
that the Ofice of Planning has recommended, and the
difference i s between what you are saying in terns of whether
you are willing to live up to any of those.

So, we will get to all that discussion, but a
little bit nore clarity again, and | knowit's witten in one
of the 370 odd docunents that have been subm tted, but how
many events you're actually having.

Again, | amfocusing on -- the adverse inpact is
the thing that I'mkind of really wanting to understand, one

of the things I want to understand.
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And then the other thing that was nentioned, and
| don't know, Ms. Mazo, | don't knowif this is sonething who
-- there was a lot of talk, or sone talk interns of fromthe
comunity, about that at night, it is preferable to have
peopl e there at night, it's preferable to have people there
on the weekends.

And then you have the other side, which is the
O fice of Planning, which is that they didn't want people --
t he adverse i npact was that they were goi ng to be gone by the
time everybody cones in.

So, |''m ki nd of now j ust speaki ng
ext enporaneously, which is that in the daytine, also, you
have nore eyes on the street as well, when there are people
t here. So, I'm not really sure of the inpact to the
community on that |evel.

But ny question, | suppose, to the Applicant or
Ms. Mazo, if you have any thoughts on, or your client has any
t houghts on, the whole condition that OP had put forward in
terms of there not being people at night, there not being
peopl e there on the weekends.

Wuld you rather have people there at night?
Wul d you rat her have people there on the weekends?

M5. MAZO. | nean, we'll be happy to opine this
inwiting but the answer to that is that they want a famly

living there and they want a fam |y being there at night.
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CHAI RPERSON HI LL: Sure, that's fine.

M5. MAZO And they don't want office workers or
they don't want events at ni ght because that causes all this
litany of adverse inpacts interns of, in particular, traffic
and Uber traffic and all of that.

CHAI RPERSON HI LL: | wunderstand.

M5. MAZO So, there is a distinction there, but
the idea is that they want a residence.

CHAI RPERSON HI LL: No, | understand. | understand
what they want. Your client do not want this, you know,
ri ght?

And so I'm just trying to get at -- what | was
confused about in the testinmony was that sone of the, again,
conditions put forward by the Ofice of Planning was that
there aren't people at night, there aren't people on the
weekends.

So, | just wanted to understand. |'mnot saying
this is or isn't noving forward, |I'm saying if you could
provi de sone clarity on that?

If this did nove forward, would your Applicant
still want the conditions the way they were in terns of --
|'"m sorry, your clients still want the conditions the way
they were, that there's nobody in the evening, there's nobody
on the weekends, fromthe office building.

You can just submt it.
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M5. MAZO W can provide that information.

CHAI RPERSON HI LL: Ckay. And then I think we have
the buildings that -- there was the one Exhibit that had the
list of 10,000 square feet. Okay, great.

And all this, we're still going to have the record
open, neaning we're going to have a continued Hearing here,
but just in ternms of what |I'mthinking about, and I seemto
be the only one talking right now so | don't know what
t hey' re thinking, but the 10,000 square feet, there has been
alist provided with a variety of hones, buildings that this
coul d possibly apply to.

And so if you all want to be prepared to talk
about that, again, that's another thing that I was just kind
of curious on.

So, do the ot her peopl e have anyt hi ng el se because
they' re com ng back in a couple weeks? Ckay.

COMM SSI ONER MAY:  No, but | just want to clarify,
the record is being | eft open for these subm ssions or just
wi de open for everything? Because | don't see reasons to
just get nore formletters.

CHAI RPERSON HI LL: Ri ght, thank you for providing
clarity.

The record is | eft open for everything we've just
asked about, and then, however, and this is where | get kind

of confused, the party status in opposition will have an
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opportunity to respond to anything that the Applicant puts
forward, and vice versa.

And then the ANC, as a party, can respond to
anything that's put forward as well, and there's a cl ock or
deadlines that are associated with that.

Correct, M. My?

M5. MAZO |'msorry, those responses would be in
writing or those responses would be orally at the Hearing?

MR MJY: That's up to the Board.

COW SSI ONER MAY:  What ever you can put in witing
i n advance i s advant ageous for us.

CHAI RPERSON HI LL: So, what woul d have happened,
and now |I'm just getting back to what woul d have happened,
what woul d have happened if | still would have been asking
for all these things, right, then we would have asked for
themin witing, the Applicant woul d have had an opportunity
to respond to everything in witing, as well as the ANC

So, | don't think we will take testinony in al
this unless we're asking about it. Wat we have left still
to do is rebuttal and cross, and then cl osing.

And so that's what's left, and ' mjust trying to
get further clarity onthe information that |I think I' mgoing
to need, and the Board | guess is offering up what they think
they're going to need to get to a deci sion.

And so where | stand, again, is it's as if the
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Hearing would have concluded, and so |I'm just asking for
i nformation, which if you can repeat the information that |
asked for, which wll be helpful, and then the party status
woul d have an opportunity to respond to your information that
you submt, the Applicant.

And | also ask the opposition to submt clarity
to nme on, and | think did you have anything el se?

| have a question about asking to your client
about whet her or not they had any thoughts on the condition
that the Ofice of Planning had for that you don't want any
of the office people there after 5:00 p.m and on the
weekends.

That's the only thing | have fromthe opposition.

So, M. Sullivan, can you run down everything |
just asked fromyou guys?

MR. SULLI VAN: Yes, you want an expl anation of the
di screpancy in the floor area on the W ndgate-Hughes plan's
GFA anal ysis, particularly of the |l ower |evel, of course, or
overall; the plan or the idea behind having 5 tenporary
enpl oyees beyond the 15 full-tinme; information on rear
| oadi ng and how that works; snoking policy --

CHAI RPERSON HI LL: A rear |oading dock? O there
was a rear |oading dock nentioned?

(Si nul t aneous speaki ng)

CHAI RPERSON HI LL: A platform or sonething that
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m ght nmake the rear | oading nore feasible, |I don't know.

MR SULLI VAN: C(kay, articles of incorporation,
snoki ng policy. You asked themfor information fromHal cyon
House, DDOT, to find out whether or not they're aware of the
nunber of enpl oyees.

l"mnot sure if that's OP or us.

And then on the question of inviting or
encour agi ng Menbers to visit, how many people actually take
themup on it, including the overnight guests.

CHAI RPERSON HI LL: | want clarity on the overni ght

guest s.
MR, SULLIVAN. Well, there is no overnight --
CHAI RPERSON HI LL: I'mjust saying, just clarity
on it, the overnight guests. That's okay, | thought there

was somet hing el se too?

MR. SULLI VAN:. Yes, a description of the neetings
that we would like to have on site. Because there are
neetings planned that will definitely be --

CHAI RPERSON HI LL: Ckay, just --

MR. SULLIVAN: And there are sone that are on.

CHAI RPERSON HI LL: That's fine, just let nme know
the frequency, the nunbers, anything that provides us wth
nore information.

So, Ms. Mazo, | guess | didn't realize the Hal cyon

house stuff, so did you want sonething fromthat?
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VI CE CHAI RPERSON HART: | was just wanting to make

sure that was the -- if you wanted to submt it, that's fine.
| can al ways go back and | ook through it.

M5, MAZO l'"'m happy to submt it. W' ve
referenced it --

VI CE CHAI RPERSON HART: | think what 1'd just
rat her than have, since |'mable to go on the BZA website to
get it, | could do that.

| just wanted to nmake sure what the nunber was;
| couldn't recall that, that's all

M5. MAZO No problem

CHAI RPERSON HI LL: GCkay, and then | guess the only
thing that I want is, again, the question about the after-
hours and t he weekends.

And now that | think about it actually, if you
could submit, and | don't know if you did or not, but
sonet hi ng about did you submt something in ternms of your
t houghts on the conditions that OP put forward?

M5. MAZO. W have not submitted that.

CHAI RPERSON  HI LL: Ckay, could you submt
sonet hing on that?

kay, so then both of you are going to submt
sonet hing, and then both of you will have an opportunity to
respond to your subm ssions.

So, M. My?
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MR MOY: Ckay, what | have is a mxture of

things. So, working backwards, the continued Hearing woul d
be on February 21st.

Now, if | go one week, one week, and one week,
then the Applicant would submt within a week's tinme, which
woul d be February 7th, which is next week.

CHAI RPERSON HI LL: [Is that next Wednesday or next
Tuesday?

MR MOY: Next Wednesday.

CHAI RPERSON HI LL: But wouldn't you want to do
Tuesday, because then a week after that is Tuesday?

MR, MOY: If you want. We could neke it --

CHAlI RPERSON HI LL: kay, never mnd, sorry. |
take it back.

MR, MOY: But, yes, | was going to do it really
sinmply.

CHAI RPERSON HI LL: Go ahead.

MR, MOY: So, they subnmit Wednesday, February 7th,
response is February 14th, continued Hearing on the 21st.

Now, you just included the party in oppositionto
give their positions on the OP's conditions.

Wul d you want that to be filed by February 7th?

CHAI RPERSON HI LL: Yes, because the 7th, then you
can respond to each other's coments by the 14th, right?

MS. MAZO That's fi ne.
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CHAI RPERSON HI LL: Ckay. Everybody's so nice.

It's the end of the day and everybody's tired so they're
i ke, yes, that's good, okay, sure.

M5. MAZO. As to the 21st, could | request that
this be heard later on in the day? | just have sonething
very inportant at ny daughter's school that | cannot mss,
I n the norning.

CHAl RPERSON HI LL: Okay, M. May?

COW SSI ONER MAY:  |'m here all day.

CHAI RPERSON HI LL: Ch, M. Muy's here all day.
Sorry, we were trying to accommodate M. May. So, we'll hear
you | ast.

M5. MAZO That's fine, thank you.

CHAl RPERSON HI LL: Great, sure.

MR, MOY: Did the Board desire anything
suppl enental from OP? | mssed that part.
M5. FOTHERG LL: 1'mgoing to foll ow up with DDOT

on that request.

MR, MOY: So, your deadline would be -- we could
make it the 14th?

CHAlI RPERSON HI LL: And if OP wants to submt
anything fromthe subm ssions on the 7th, feel free.

And then other than that, that's all we're going
to do.

Just to | et everybody el se know, we're not going
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to be taking testinony in support or opposition, but you're
wel cone to cone and you're also welcone to watch

M. Sullivan?

MR, SULLI VAN: To clarify, we'll pick up the
Hearing at this point, right?

CHAl RPERSON HI LL:  Yes.

MR SULLI VAN: Then when we cone back, we'll
finish the redirect or rebuttal and cl osing?

CHAI RPERSON HI LL:  Yes.

MR SULLI VAN Ckay, thank you.

CHAI RPERSON HI LL: Yes. kay, all right, great.
Wll, I'"'msorry we weren't able to get through it all but
some peopl e have famli es.

Ckay, all right, thank you all very nuch. M.
Moy, does the Board have anything el se today?

MR, MOY: Nothing fromthe Staff, sir.

CHAI RPERSON HI LL: Okay, then we stand adj our ned.
Thank you.

(Wher eupon, the above-entitled nmatter went off

the record at 5:14 p.m)
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